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ADVISORY 

FROM  THE  COMMITTEE  ON  WAYS  AND  MEANS 

FOR  IMMEDIATE  RELEASE  CONTACT:  (202)  225-1721 

July  10,  2003 
No.  FC-8 

Thomas  Announces  Hearing  on  Waste,  Fraud,  and 

Abuse 

Congressman  Bill  Thomas  (R-CA),  Chairman  of  the  Committee  on  Ways  and 
Means,  today  announced  that  the  Committee  will  hold  a hearing  on  waste,  fraud, 
and  abuse  in  programs  under  the  Committee’s  jurisdiction.  The  hearing  will  take 
place  on  Thursday,  July  17,  2003,  at  10:00  a.m.,  in  the  main  Committee  hear- 
ing room,  1100  Longworth  House  Office  Building. 

In  view  of  the  limited  time  available  to  hear  witnesses,  oral  testimony  at  this 
hearing  will  be  from  invited  witnesses  only.  However,  any  individual  or  organization 
not  scheduled  for  an  oral  appearance  may  submit  a written  statement  for  consider- 
ation by  the  Committee  and  for  inclusion  in  the  printed  record  of  the  hearing. 

BACKGROUND: 

One  of  the  important  responsibilities  of  the  Committee  on  Ways  and  Means  is  to 
conduct  oversight  of  programs  within  its  jurisdiction  to  guard  against  waste,  fraud, 
and  abuse.  Misuse  of  taxpayer  funds  undermines  confidence  in  government  pro- 
grams, hurts  legitimate  beneficiaries,  and  squanders  scarce  resources. 

Already  this  year,  the  Committee  has  taken  legislative  action  on  a number  of 
measures  to  protect  taxpayer  monies,  including:  closing  the  loophole  that  allows 
some  government  workers  to  avoid  the  Government  Pension  Offset,  thereby  pro- 
tecting the  Social  Security  Trust  Funds;  denying  Social  Security  benefits  to  fugitive 
felons  and  probation/parole  violators;  facilitating  the  proper  payment  of  unemploy- 
ment benefits  by  better  sharing  new  hire  data;  subjecting  payment  for  durable  med- 
ical equipment  and  off-the-shelf  orthotics  to  competitive  bidding;  reforming  Medicare 
payment  for  certain  outpatient  prescription  drugs  currently  covered;  and  reforming 
the  Medicare  secondary  payor  system  to  prevent  companies  from  improperly  billing 
Medicare.  This  hearing  will  provide  the  Committee  with  further  opportunities  to 
identify  measures  to  improve  existing  programs. 

In  addition,  the  Committee  will  consider  the  extent  to  which  programs  within  its 
jurisdiction  ought  to  be  modernized.  Many  of  these  programs  are  approaching  50  v 
years  of  age  or  more,  and  the  Committee  has  a responsibility  to  ensure  that  they 
are  meeting  the  needs  of  beneficiaries  today  and  tomorrow.  In  the  last  eight  years, 
this  Committee  has  made  great  strides  modernizing  welfare  programs  and  Medi- 
care. Other  programs  need  to  be  closely  scrutinized  to  ensure  they  are  providing  the 
best  possible  service  at  the  least  cost  to  taxpayers. 

In  accordance  with  H.  Con.  Res.  95,  the  Concurrent  Resolution  of  the  Budget  for 
Fiscal  Year  2004,  the  Committee  will  submit  findings  from  this  hearing  to  the  Com- 
mittee on  the  Budget  by  September  2,  2003. 

In  announcing  the  hearing,  Chairman  Thomas  stated,  “The  tax  dollars  that  work- 
ing Americans  send  to  Washington  should  be  used  wisely  and  for  their  intended 
purpose.  That  is  why  Congress  has  a responsibility  to  root  out  waste,  fraud,  and 
abuse  where  it  exists  in  Federal  Government  programs.” 

FOCUS  OF  THE  HEARING: 

The  Committee  will  review  programs  in  its  jurisdiction  to  identify  waste,  fraud, 
and  abuse.  The  findings  of  the  Committee  will  be  submitted  to  the  Committee  on 
the  Budget  in  accordance  with  the  Concurrent  Resolution  of  the  Budget  for  Fiscal 
Year  2004. 
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DETAILS  FOR  SUBMISSION  OF  WRITTEN  COMMENTS: 

Please  Note:  Due  to  the  change  in  House  mail  policy,  any  person  or  organization 
wishing  to  submit  a written  statement  for  the  printed  record  of  the  hearing  should 
send  it  electronically  to  hearingclerks.waysandmeans@mail.house.gov,  along  with  a 
fax  copy  to  (202)  225-2610,  by  the  close  of  business,  Thursday,  July  31,  2003.  Those 
filing  written  statements  that  wish  to  have  their  statements  distributed  to  the  press 
and  interested  public  at  the  hearing  should  deliver  their  200  copies  to  the  full  Com- 
mittee in  room  1102  Longworth  House  Office  Building,  in  an  open  and  searchable 
package  48  hours  before  the  hearing.  The  U.S.  Capitol  Police  will  refuse  sealed- 
packaged  deliveries  to  all  House  Office  Buildings. 

FORMATTING  REQUIREMENTS: 

Each  statement  presented  for  printing  to  the  Committee  by  a witness,  any  written  statement 
or  exhibit  submitted  for  the  printed  record  or  any  written  comments  in  response  to  a request 
for  written  comments  must  conform  to  the  guidelines  listed  below.  Any  statement  or  exhibit  not 
in  compliance  with  these  guidelines  will  not  be  printed,  but  will  be  maintained  in  the  Committee 
files  for  review  and  use  by  the  Committee. 

1.  Due  to  the  change  in  House  mail  policy,  all  statements  and  any  accompanying  exhibits  for 
printing  must  be  submitted  electronically  to  hearingclerks.waysandmeans@mail.house.gov,  along 
with  a fax  copy  to  (202)  225-2610,  in  Word  Perfect  or  MS  Word  format  and  MU  1ST  NOT  exceed 
a total  of  10  pages  including  attachments.  Witnesses  are  advised  that  the  Committee  will  rely 
on  electronic  submissions  for  printing  the  official  hearing  record. 

2.  Copies  of  whole  documents  submitted  as  exhibit  material  will  not  be  accepted  for  printing. 
Instead,  exhibit  material  should  be  referenced  and  quoted  or  paraphrased.  All  exhibit  material 
not  meeting  these  specifications  will  be  maintained  in  the  Committee  files  for  review  and  use 
by  the  Committee. 

3.  Any  statements  must  include  a list  of  all  clients,  persons,  or  organizations  on  whose  behalf 
the  witness  appears.  A supplemental  sheet  must  accompany  each  statement  listing  the  name, 
company,  address,  telephone  and  fax  numbers  of  each  witness. 

Note:  All  Committee  advisories  and  news  releases  are  available  on  the  World 
Wide  Web  at  http://waysandmeans.house.gov. 

The  Committee  seeks  to  make  its  facilities  accessible  to  persons  with  disabilities. 
If  you  are  in  need  of  special  accommodations,  please  call  202-225-1721  or  202-226- 
3411  TTD/TTY  in  advance  of  the  event  (four  business  days  notice  is  requested). 
Questions  with  regard  to  special  accommodation  needs  in  general  (including  avail- 
ability of  Committee  materials  in  alternative  formats)  may  be  directed  to  the  Com- 
mittee as  noted  above. 


Chairman  THOMAS.  The  Chair  apologizes  to  the  Members  for 
his  tardiness. 

As  a Committee  with  jurisdiction  over  programs  that  affect  and 
improve  the  lives  of  nearly  every  American,  we  have  a responsi- 
bility to  ensure  that  these  programs  operate  responsibly  and  effec- 
tively. 

Not  that  the  Chair  is  paranoid  about  whose  mike  works  and 
whose  doesn’t — does  that  work  any  better? 

The  reason  we  are  meeting  today  is  to  take  a look  at  what  pro- 
grams we  have  and  ways  in  which  we  might  identify  waste,  fraud 
and  abuse  that  might  be  in  these  programs.  I know  that  is  a hack- 
neyed phrase,  but  given  the  size  of  the  Federal  Government,  given 
any  project  that  is  at  the  level  of  our  activity,  for  anyone  who  says 
that  there  is  no  waste  or  fraud  or  abuse  simply  doesn’t  realize  that 
a little  bit  of  an  examination  will  sometimes  turn  up  some  inter- 
esting behavior. 

The  current  budget  resolution  for  fiscal  year  2004  instructed  all 
congressional  Committees  to  identify  waste,  fraud  and  abuse  and 
report  back  the  findings  to  the  Budget  Committee.  They  will  then 
analyze  and  perhaps  make  some  adjustments  based  on  that  infor- 


4 


mation.  That  doesn’t  mean  Committees  in  identifying  these  areas 
can’t  make  changes  on  their  own. 

I commend  our  colleague  and  Chairman  of  the  Budget  Com- 
mittee, Mr.  Nussle,  for  his  work  to  protect  taxpayers,  but  basically 
all  of  us  are  responsible,  not  just  one  Committee,  for  finding  waste, 
fraud  and  abuse  in  our  own  jurisdiction.  In  fact,  we  have  done  that. 
We  have  taken  legislative  action  to  guard  the  Social  Security  trust 
funds  by  closing  the  loophole  that  allows  some  government  workers 
to  avoid  the  government  pension  offset.  We  have  said  that  individ- 
uals who  are  fugitive  felons  and  parole  violators  should  not  receive 
their  Social  Security  benefits.  The  Committee  has  acted  to  imple- 
ment improved  sharing  of  new-hire  data  to  ensure  unemployment 
benefits  are  properly  distributed.  Most  recently  we  took  legislative 
action  in  H.R.  1,  the  Medicare  Prescription  Drug  and  Moderniza- 
tion Act,  to  reform  the  Medicare  secondary  payer  system,  to  halt 
improper  billing  practices,  fix  the  Medicare  payment  system  for 
outpatient  prescription  drugs,  and  inject  a little  bit  of  competitive 
bidding  structure  into  the  market  for  durable  medical  equipment. 
These,  although  sounding  modest,  would  produce  $33  billion  in  sav- 
ings. 

Joining  us  today  are  witnesses  from  the  U.S.  General  Accounting 
Office  (GAO),  Administration  officials,  and  representatives  from 
outside  groups  to  help  us  examine  other  areas  that  perhaps  we 
haven’t  focused  on.  So,  we  are  pleased  to  have  all  of  you  with  us 
this  morning. 

Part  of  the  problem  is  that  many  of  the  government  programs 
within  our  jurisdiction  go  back  more  than  half  a century  or  longer, 
and  so  if,  in  examining  these  programs,  we  do  want  to  retain  them, 
I do  think  we  ought  to  continue  to  examine  them  to  make  sure  that 
they  are  relevant  and  cost-effective  in  carrying  out  the  activities 
that  we  continue  to  support. 

With  that,  I would  recognize  the  gentleman  from  New  York,  Mr. 
Rangel,  for  any  comments  he  may  wish  to  make  over  his  micro- 
phone. 

[The  opening  statement  of  Chairman  Thomas  follows:] 

Opening  Statement  of  The  Honorable  Bill  Thomas,  Chairman,  and  a 
Representative  in  Congress  From  the  State  of  California 

As  a Committee  with  jurisdiction  over  programs  that  affect  and  improve  the  lives 
of  nearly  every  American,  we  have  a responsibility  to  ensure  that  these  programs 
operate  responsibly  and  effectively.  The  reason  we’re  meeting  today  is  to  help  iden- 
tify waste,  fraud  and  abuse  entrenched  in  the  programs  we  oversee. 

The  Concurrent  Budget  Resolution  for  Fiscal  Year  2004  instructed  all  Congres- 
sional Committees  to  identify  waste,  fraud  and  abuse,  and  then  report  the  findings 
back  to  the  Budget  Committee.  They  will  analyze  the  findings  and  perhaps  imple- 
ment program  reforms.  I commend  our  colleague  and  Chairman  of  the  Budget  Com- 
mittee, Mr.  Nussle,  for  his  work  to  protect  taxpayers.  But  removing  waste,  fraud 
and  abuse  from  government  programs  is  all  of  our  responsibilities — it  doesn’t  just 
rest  with  one  Committee. 

This  Committee  has  taken  legislative  action  to  guard  the  Social  Security  Trust 
Funds  by  closing  the  loophole  that  allows  some  government  workers  to  avoid  the 
Government  Pension  Offset.  We  have  said  that  individuals  who  are  fugitive  felons 
and  parole  violators  should  not  receive  Social  Security  benefits.  The  Committee  has 
acted  to  implement  improved  sharing  of  new  hire  data  to  ensure  unemployment 
benefits  are  properly  distributed. 

Most  recently,  we  took  legislative  action  on  H.R.  1,  the  Medicare  Prescription 
Drug  and  Modernization  Act  of  2003,  to  reform  the  Medicare  secondary  payer  sys- 
tem to  halt  improper  billing  practices,  fix  the  Medicare  payment  system  for  out- 
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patient  prescription  drugs  and  inject  a little  bit  of  competitive  bidding  structure  into 
the  market  for  durable  medical  equipment.  Although  sounding  modest,  we’ve  been 
told  these  Medicare  reforms,  and  others,  save  nearly  $33  billion. 

Joining  us  today  are  witnesses  from  the  General  Accounting  Office,  Administra- 
tion officials  and  representatives  from  outside  groups  to  help  us  examine  other  areas 
perhaps  we  haven’t  focused  on  yet. 

Perhaps  part  of  the  problem  is  that  many  of  the  government  programs  within  our 
jurisdiction  are  nearly  half  a century  old,  or  older.  As  these  programs  continue  to 
develop,  we  retain  an  ongoing  responsibility  to  guarantee  the  taxpayer  dollars  fund- 
ing them  are  spent  wisely. 


Mr.  RANGEL.  Thank  you,  Mr.  Chairman.  Mr.  Chairman,  when 
I saw  the  press  release  from  the  Budget  Committee  saying  it  was 
going  to  root  out  waste,  fraud  and  abuse  in  this  Administration,  I 
thought  it  was  put  out  by  the  Democratic  Campaign  Committee. 
We  got  to  get  to  the  bottom  of  all  of  this  criminal  activity.  I know 
it  is  outside  of  our  jurisdiction,  but  I don’t  know  whether  you  got 
the  Intelligence  Committee  listed  on  this.  If  you  were  just  talking 
about  our  Committee,  I would  have  thought  the  Inspector  General 
would  be  here  from  Social  Security  and  someone  from  the  Internal 
Revenue  Service  (IRS),  but  you  have  got  the  U.S.  Department  of 
Justice  here.  That  is  serious  business,  which  means  we  are  going 
to  put  someone  in  jail  for  fraud  and  abuse.  Mismanagement  we  ac- 
cept over  the  last  few  years. 

Having  said  that,  I think  this  is  far  more  serious  than  just  put- 
ting people  in  jail.  I am  so  sorry  that  Mr.  Nussle  is  not  here  be- 
cause what  a time  to  be  the  Chairman  of  the  Budget  Committee. 
We  got  a $450  billion  deficit,  and  we  got  the  GAO  in  front  of  us. 
This  is  going  to  be  very  interesting  as  you  share  with  us,  Mr.  Walk- 
er, how  we  can  balance  the  budget,  because  I know  that  is  why  you 
are  here. 

Now,  somehow  I think  that  through  this  testimony  we  are  going 
to  send  a letter  to  the  Chairman  of  the  Budget  Committee  saying 
somehow  we  will  be  saving  $71.4  billion.  This  could  be  the  most 
important  hearing  that  you  have  ever  called,  Mr.  Chairman,  be- 
cause if  we  have  these  hearings  every  month,  for  the  next  few 
years  imagine  how  dramatically  we  can  really  eliminate  the  deficit. 
All  you  have  to  do  is  send  a letter  to  Nussle  when  he  is  here,  and 
then  at  the  end  of  the  day  we  would  have  rooted  out  not  only  cor- 
ruption in  government,  but  saved  a lot  of  money. 

Mr.  Chairman,  we  got  serious  things  to  do.  We  got  to  take  care 
of  our  foreign  sales  corporation  problems,  we  got  to  try  to  see 
whether  we  can  bring  our  conferees  closer  together  on  Medicare. 
You  and  I are  going  to  have  to  stop  the  other  committees  from  tak- 
ing Medicaid  and  making  that  a block  grant.  We’ve  got  to  bring 
peace  in  the  Middle  East.  We’ve  got  a lot  of  things  to  do.  If  you 
want  to  send  a letter  to  Mr.  Nussle,  I assure  you  the  Democrats 
on  our  side  would  agree  with  you.  We  will  support  you,  send  him 
a letter,  say,  what  have  you  to  say?  These  letters  have  no  con- 
sequence on  us  politically  or  on  the  economy. 

I am  a little  embarrassed  to  be  here,  but  in  all  due  respect  to 
our  witnesses,  I hope  you  will  get  immunity  from  any  names  that 
you  might  feel  free  to  identify — pe.ople  involved  in  waste,  fraud  and 
abuse.  I hope  the  Department  of  Justice  will  take  the  time  out, 
having  been  a Federal  prosecutor  myself,  not  to  give  us  broad  gen- 
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eral  terms  and  not  to  get  involved  in  the  accounting  of  how  much 
savings  we  got  to  have  by  putting  people  in  jail.  That  you  should 
do  wdthout  the  encouragement  of  our  Committee,  but  if  the  Depart- 
ment of  Justice  is  here  to  talk  about  fraud — fraud,  waste  and 
abuse,  I want  names.  I don’t  want  departments  and  agencies  just 
to  be  humiliated  and  just  to  be  insulted  with  a broad  brush.  We 
want  names,  we  want  to  put  people  in  jail,  and  if  this  works,  who 
knows,  we  may  have  something  to  do  with  the  Intelligence  Com- 
mittee, and  we  all  can  move  forward. 

I wondered  why  so  many  Members  were  absent  today,  Mr.  Chair- 
man, until  I looked  at  the  agenda,  and  I know  you  want  to  be  here 
just  as  badly  as  I do,  so  let’s  get  on  with  it,  and  thank  you  for  this 
opportunity. 

Chairman  THOMAS.  The  Chair  thanks  the  gentleman  from  New 
York  for  his  unbridled  enthusiasm.  One  of  the  things  we  all  know 
is  that  people  who  may  be  well-intentioned,  but  are  involved  in 
waste,  fraud  and  abuse  aren’t  always  involved  in  criminal  activity. 

It  is  my  pleasure  to  start  the  hearing  off  with  introducing  our 
seventh  Comptroller  General  of  the  United  States,  who  does  serve 
a 15-year  term,  which  clearly  insulates  and  isolates  him  to  a very 
great  degree  from  the  political  winds  that  may  be  blowing  hot  or 
cold. 

I believe  you  are  finishing  the  first  one-third  of  your  term.  Just 
let  me  say  briefly  from  his  biography,  that  GAO’s  mission  is  to  help 
improve  the  performance  and  assure  the  accountability  of  the  Fed- 
eral Government  for  the  benefit  of  the  American  people,  and  if  that 
is  what  your  duty  is  as  head  of  the  GAO,  I can  think  of  no  more 
appropriate  hearing  than  this  one  to  invite  you  to,  Mr.  Walker.  It 
is  a pleasure  to  have  you  in  front  of  the  Committee  once  again.  Any 
written  testimony  you  may  have  will  be  made  a part  of  the  record. 
You  may  address  us  as  you  see  fit  for  the  time  that  you  have. 
Thank  you  very  much. 

STATEMENT  OF  THE  HONORABLE  DAVID  M.  WALKER,  COMP- 
TROLLER GENERAL  OF  THE  UNITED  STATES,  U.S.  GENERAL 
ACCOUNTING  OFFICE;  ACCOMPANIED  BY  MIKE  BROSTEK, 
DIRECTOR  FOR  TAX  ISSUES,  LESLIE  ARONOVITZ,  DIRECTOR 
FOR  HEALTHCARE,  AND  BARBARA  BOVBJERG,  DIRECTOR 
OF  EDUCATION,  WORKFORCE,  AND  INCOME  SECURITY 

Mr.  WALKER.  Thank  you,  Chairman  Thomas,  Ranking  Member 
Rangel  and  other  Members  of  the  Committee.  I do  appreciate  the 
opportunity  to  be  here  as  an  officer  of  the  United  States  in  the  leg- 
islative branch.  The  GAO  and  I take  seriously  our  responsibility  to 
try  to  help  the  Congress  discharge  its  constitutional  responsibilities 
and  to  improve  the  performance  and  assure  the  accountability  of 
the  government  for  the  benefit  of  the  American  people. 

Today’s  hearing  is  about  fraud,  waste,  abuse  and  mismanage- 
ment. I will  touch  on  that,  but  I also  want  to  touch  on  a broader 
perspective  as  well.  Let  me  summarize. 

The  Federal  Government  is  the  largest,  the  most  complex,  the 
most  diverse,  and  arguably  the  most  important  entity  on  the  face 
of  the  Earth,  bar  none.  With  an  entity  like  that,  waste,  fraud, 
abuse  and  mismanagement  will  never  be  zero,  but  we  should  have 
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zero  tolerance  for  it,  and  we  should  try  to  do  everything  that  we 
can  to  minimize  fraud,  waste,  abuse,  and  mismanagement. 

Even  if  we  do  everything  that  we  can,  and  I will  give  you  several 
examples  of  where  I think  additional  action  is  necessary,  it  won’t 
be  enough  to  close  our  large  fiscal  gap  and  our  structural  deficit. 
We  are  going  to  have  to  look  at  how  we  can  do  things  more  eco- 
nomically, more  efficiently  and  more  effectively,  and  we  are  going 
to  have  to  ask  some  tough  questions  about  what  is  the  proper  role 
of  the  Federal  Government  in  the  21st  century,  how  should  the 
government  do  business  in  the  21st  century,  and  in  some  cases  who 
should  do  its  business,  because  there  is  a huge  difference  between 
wants,  needs,  affordability  and  sustainability  looking  into  the  fu- 
ture. 

With  that,  let  me  go  into  the  three  tiers  and  give  you  a few  ex- 
amples, then  open  it  up  for  questions  and  answers,  Mr.  Chairman. 

This  Committee  has  jurisdiction  over  some  incredibly  important 
programs  to  the  American  people:  Social  Security,  including  its 
sub-elements  such  as  the  disability  insurance  program;  Supple- 
mental Security  Income  (SSI);  Medicare;  Temporary  Assistance  for 
Needy  Families  (TANF);  and  also  jurisdiction  over  the  tax  system, 
including  the  many  different  tax  preferences.  You  have  a huge  re- 
sponsibility, and  obviously  periodically  conducting  oversight  over 
this  portfolio  is  a very,  very  critical  element  to  try  to  help  deal  with 
our  structural  deficit  and  growing  fiscal  gap. 

I have  with  me  today  several  executives  from  GAO  who  can  get 
into  more  detail  if  you  would  like  through  the  question  and  answer 
period,  but  let  me  hit  the  highlights  and  give  you  examples  of  the 
three  categories  that  I mentioned. 

First  with  regard  to  fraud,  waste,  abuse  and  mismanagement,  I 
will  give  three  examples.  Many  more  are  in  our  testimony.  In  the 
SSI  Program  additional  efforts  are  necessary  in  order  to  try  to  deal 
with  overpayments  to  individuals  who  are  violating  residency  re- 
quirements; in  other  words,  they  are  citizens  of  the  United  States, 
but  they  are  not  resident  domestically,  therefore  they  should  not  be 
eligible  for  these  benefits,  but  are  receiving  these  payments. 

Secondly,  with  regard  to  the  Medicare  Program.  Much  progress 
has  been  made  to  reduce  improper  payments  from  over  $20  billion 
a year  to  approximately  $13  billion  a year,  but  needless  to  say, 
much  more  progress  needs  to  be  made  in  order  to  deal  with  that 
issue. 

On  tax  compliance,  both  on  the  individual  and  the  corporate  side, 
there  is  a need  to  strengthen  enforcement  and  to  provide  for  more 
accountability,  both  as  it  relates  to  the  individual  side,  such  as 
earned  income  tax  credit  (EITC),  as  well  as  corporate  tax  shelters 
and  employment  taxes. 

With  regard  to  economy,  efficiency  and  effectiveness,  this  Com- 
mittee has  taken  steps  on  the  government  pension  offset  provision 
as  it  relates  to  Social  Security,  which  is  a positive  step.  Disability 
claims  must  also  be  improved.  Disability  programs  represent  only 
about  20  percent  of  Social  Security  Administration’s  (SSA)  benefit 
expenses  but  take  up  about  55  percent  of  SSA’s  administrative 
costs.  With  regard  to  the  Medicare  Program,  opportunities  for  addi- 
tional competitive  contracting  for  claims  administrators;  oppor- 
tunity to  improve  pricing  with  regard  to  prescription  drugs;  the 
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need  to  look  at  reasonable  reimbursement  payments  for  home 
health  care;  and  the  need  to  hold  contractors,  third-party  adminis- 
trators who  administer  health  care  claims,  more  accountable  for 
their  actions.  Clearly  there  are  a range  of  tax  preferences  that 
could  and  should  be  looked  at. 

As  far  as  fundamental  reassessment,  reexamination  of  the  gov- 
ernment’s role  in  programs,  the  Federal  disability  programs  were 
designed  for  50  years  ago.  The  world  has  changed.  Fundamentally 
they  need  to  be  reviewed,  reexamined,  and  reengineered  for  the 
modern  world  and  looking  forward. 

Medicare  is  not  sustainable  in  its  present  form.  The  Hospital  In- 
surance Trust  Fund  alone  has  a $5.9  trillion  discounted  present 
value  gap.  That  is  only  one  part  of  Medicare.  Tax  preferences,  some 
of  which  were  implemented  years  ago,  may  or  may  not  be  achieving 
their  intended  purpose,  including  tax  preferences  for  health  care, 
which  comprise  over  $100  billion  per  year. 

In  summary,  Mr.  Chairman,  the  Chinese  have  a curse  that  says 
may  you  live  in  interesting  times.  We  clearly  do,  but  I would  prefer 
not  to  look  at  this  as  a curse,  but  as  a challenge  and  an  oppor- 
tunity. Tackling  fraud,  waste,  abuse  and  mismanagement  is  tough 
work,  but  it  needs  to  be  done,  because  if  there  is  fraud,  waste,  or 
abuse,  it  means  that  we  have  less  money  to  benefit  intended  bene- 
ficiaries, and  it  means  our  fiscal  challenges  are  even  greater. 

This  will  not  be  enough.  We  will  have  to  address  economy,  effi- 
ciency, and  effectiveness,  and  engage  in  a fundamental  review  and 
reassessment  of  government  policies,  programs,  and  activities. 
Hard  work  will  be  required.  Tough  choices  will  have  to  be  made. 
We  also  need  to  quit  digging,  because  the  hole  is  getting  deeper 
with  regard  to  our  fiscal  gap. 

Thank  you,  Mr.  Chairman.  I would  be  happy  to  answer  any  ques- 
tions you  may  have,  and  needless  to  say,  GAO  stands  ready  to  help 
this  Committee  and  other  committees  in  addressing  these  issues. 

[The  prepared  statement  of  Mr.  Walker  follows:] 

Statement  of  The  Honorable  David  M.  Walker,  Comptroller  General  of  the 
United  States,  U.S.  General  Accounting  Office 

Mr.  Chairman,  Mr.  Rangel,  members  of  the  Committee. 

It  is  a pleasure  to  be  here  today  as  you  deal  with  one  of  your  important  obliga- 
tions— to  exercise  oversight  over  the  use  of  taxpayer  funds.  No  government  should 
waste  its  taxpayers’  money,  whether  we  are  operating  during  a period  of  budget  sur- 
pluses or  deficits.  And,  as  you  all  recognize,  waste,  fraud,  abuse,  and  mismanage- 
ment are  not  victimless  activities.  Our  resources  are  not  unlimited,  and  when  they 
are  diverted  for  inappropriate,  illegal,  inefficient,  or  ineffective  purposes,  both  tax- 
payers and  legitimate  program  beneficiaries  are  cheated.  Both  the  Administration 
and  the  Congress  have  an  obligation  to  safeguard  benefits  for  those  that  deserve 
them  and  avoid  abuse  of  taxpayer  funds  by  preventing  such  diversions.  Beyond  pre- 
venting obvious  abuse,  government  also  has  an  obligation  to  modernize  its  priorities, 
practices,  and  processes  so  that  it  can  meet  the  demands  and  needs  of  today’s 
changing  world.  More  broadly,  the  Federal  Government  must  reexamine  the  entire 
range  of  policies  and  programs — entitlements,  discretionary  spending,  and  tax  pref- 
erences — in  the  context  of  the  21st  century.  Both  the  Congress  and  the  executive 


1 1 J In  this  testimony  the  term  “tax  preferences”  is  used  to  describe  provisions  in  the  tax  code 
sometimes  referred  to  as  “tax  incentives”  or  “tax  expenditures.”  “Tax  expenditures”  are  defined 
under  the  Congressional  Budget  and  Impoundment  Control  Act  of  1974  as  “revenue  losses  at- 
tributable to  provisions  of  the  Federal  tax  laws  which  allow  a special  exclusion,  exemption,  or 
deduction  from  gross  income  or  which  provide  a special  credit,  a preferential  rate  of  tax,  or  a 
deferral  of  tax  liability.”  The  Joint  Committee  on  Taxation  describes  tax  expenditures  as  includ- 
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branch  have  a fiduciary  and  stewardship  obligation  to  gain  control  over  our  fiscal 
future. 

Periodic  reexamination  and  revaluation  of  government  activities  has  never  been 
more  important  than  it  is  today.  Our  nation  faces  large  and  growing  long-term  fiscal 
challenges.  Increased  pressure  also  comes  from  world  events:  both  from  the  recogni- 
tion that  we  cannot  consider  ourselves  “safe”  between  two  oceans — which  has  in- 
creased demands  for  spending  on  homeland  security — and  from  the  U.S.  role  in  an 
increasingly  interdependent  world.  Government  also  faces  increased  demands  from 
the  American  public  for  modern  organizations  and  workforces  that  are  results-ori- 
ented,  capable,  responsive,  agile,  and  accountable. 

This  committee  has  jurisdiction  over  some  of  the  most  important  programs  in  the 
Federal  Government:  Social  Security — including  related  programs  such  as  SSI — 
Medicare,  and  TANF.  As  the  committee  with  jurisdiction  over  our  tax  system — over 
raising  the  revenue  to  finance  government’s  activities — you  also  oversee  the  growing 
number  of  “programs”  conducted  through  the  tax  code  in  the  form  of  tax  pref- 
erences. By  anyone’s  definitions,  your  oversight  agenda  is  massive.  It  is  important 
that  you  take  it  seriously.  Today’s  hearing  is  a positive  step  in  this  regard. 

And,  of  course,  as  everyone  on  this  committee  knows  well,  today  discretionary 
spending  makes  up  less  than  40  percent  of  the  budget.  Net  interest  and  other  man- 
datory spending r2] — including  the  programs  under  your  control — represent  over  60 
percent  of  the  federal  budget.  Figure  1 shows  the  composition  of  federal  spending 
in  2003.  Including  the  Iraq  war  supplemental  mandatory  spending  makes  up  54  per- 
cent of  the  budget — up  from  25  percent  in  1963  before  the  creation  of  Medicare  and 
45  percent  in  1983. ^ If  you  look  only  at  programmatic  spending  (i.e.,  excluding  in- 
terest on  the  debt)  the  shares  are  58  percent  mandatory  and  42  percent  discre- 
tionary. 


Figure  1:  Composition  of  Federal  Spending,  2003 


Source:  GAO  analysis  of  data  from  the  Congressional  Budget  Office. 

Note:  Includes  $41  billion  in  discretionary  spending  and  about  $1  billion  in 
mandatory  spending  for  the  Iraq  war  supplemental.  Includes  $11  billion  in 
mandatory  spending  for  the  2003  tax  cut  package. 

Direct,  or  mandatory,  spending  programs  and  tax  preferences  are  by  definition  as- 
sumed in  the  baseline  and  not  automatically  subject  to  annual  congressional  deci- 
sions as  are  appropriated  discretionary  programs.  In  our  view,  a periodic  reassess- 
ment of  these  programs  and  tax  preferences  is  critical  to  achieving  fiscal  discipline 
in  the  budget  as  a whole.  Moreover,  such  a review  can  help  ascertain  whether  these 


ing  any  reductions  of  income  tax  liabilities  that  result  from  special  tax  provisions  or  regulations 
that  provide  tax  benefits  to  particular  taxpayers. 

!2]  While  Social  Security  and  Medicare  are  the  largest  direct  spending  or  mandatory  programs, 
this  category  also  includes  such  others  as  farm  price  supports,  insurance  programs,  food  stamps, 
TANF  block  grants  to  the  states,  federal  civilian  and  military  pension  and  health. 

13 J Excluding  the  Iraq  war  supplemental  the  figures  are  56  percent  mandatory  and  37  percent 
discretionary. 


10 


programs  are  protected  from  the  risk  of  fraud,  waste,  and  abuse,  and  are  designed 
to  be  as  economical,  efficient,  and  effective  as  possible. 

As  you  know,  the  Budget  Resolution  directs  GAO  to  prepare  a report  identifying 
“instances  in  which  the  committees  of  jurisdiction  may  make  legislative  changes  to 
improve  the  economy,  efficiency,  and  effectiveness  of  programs  within  their  jurisdic- 
tion.” My  testimony  draws  in  part  on  some  of  the  items  that  will  be  included  in  that 
report,  which  is  due  August  1,  2003.  You  asked  me  today  to  focus  on  several  areas 
within  this  Committee’s  jurisdiction:  Social  Security  and  disability,  unemployment 
insurance,  Medicare,  and  tax  preferences  and  compliance  activities. 

With  me  today  are  four  GAO  Directors  with  detailed  knowledge  in  these  areas: 
Barbara  Bovbjerg  of  our  Education,  Workforce  and  Income  Security  Team  [Social  se- 
curity, disability],  Leslie  Aronovitz  and  Laura  Dummit  of  our  Health  Care  Team 
[Medicare]  and  Michael  Brostek  who  is  a Tax  Director  in  our  Strategic  Issues  Team. 

In  this  testimony,  I will  discuss  program  reviews,  oversight,  and  stewardship  of 
taxpayer  funds  on  three  levels: 

• First  are  those  areas  vulnerable  to  fraud,  waste,  abuse,  and  mismanagement. 
Payments  to  ineligibles  drain  resources  that  could  otherwise  go  to  the  intended 
beneficiaries  of  a program.  Everyone  should  be  concerned  about  the  diversion 
of  resources  and  subsequent  undermining  of  program  integrity. 

• Second,  and  more  broadly,  policymakers  and  managers  need  to  look  at  ways  to 
improve  the  economy,  efficiency,  and  effectiveness  of  federal  functions,  pro- 
grams, and  policies — including  specific  tax  preferences.  Even  where  we  agree  on 
the  goals,  numerous  opportunities  exist  to  streamline,  target,  and  consolidate 
programs  to  improve  their  delivery.  This  means  looking  at  program  consolida- 
tion, at  overlap,  and  at  fragmentation.  It  means  improved  targeting  in  both 
spending  programs  and  tax  preferences. 

• Finally,  a fundamental  reassessment  of  government  programs,  policies,  and  ac- 
tivities can  help  weed  out  programs  that  are  outdated,  ineffective, 
unsustainable,  or  simply  a lower  priority  than  they  used  to  be.  In  most  federal 
mission  areas  national  goals  are  achieved  through  the  use  of  a variety  of  tools 
and,  increasingly,  through  the  participation  of  many  organizations,  such  as 
state  and  local  governments  and  international  organizations,  that  are  beyond 
the  direct  control  of  the  Federal  Government.  Government  cannot  accept  as 
“givens”  all  of  its  existing  major  programs,  policies,  and  operations.  A funda- 
mental review,  reassessment,  and  reprioritization  of  what  the  Federal  Govern- 
ment does,  how  it  does  it,  and  in  some  cases,  who  does  the  government’s  busi- 
ness will  be  required,  particularly  given  the  demographic  tidal  wave  that  is 
starting  to  show  on  our  fiscal  horizon. 

Before  turning  to  the  three  program  areas  on  which  you  asked  us  to  focus  today, 
let  me  briefly  discuss  each  of  the  three  levels  of  review. 

Addressing  Vulnerabilities  to  Fraud,  Waste,  Abuse,  and  Mismanagement 

Programs  and  functions  central  to  national  goals  and  objectives  have  been  ham- 
pered by  daunting  financial  and  program  management  problems,  exposing  these  ac- 
tivities to  fraud,  waste,  abuse,  and  mismanagement.  These  weaknesses  have  real 
consequences  with  large  stakes  that  are  important  and  visible  to  many  Americans. 
Some  of  the  problems  involve  the  waste  of  scarce  federal  resources.  Other  problems 
compromise  the  ability  of  the  Federal  Government  to  deliver  critically  needed  serv- 
ices, such  as  ensuring  airline  safety  and  efficiently  collecting  taxes.  Still  others  may 
undermine  government’s  ability  to  safeguard  critical  assets  from  theft  and  misuse. 

In  recent  years,  GAO’s  work  across  the  many  areas  of  government  program  and 
operations  has  highlighted  threats  to  the  integrity  of  programs  which  prompt  poten- 
tial for  fraud,  waste,  abuse,  and  mismanagement.  As  the  sections  in  this  testimony 
on  social  security  programs  and  unemployment  insurance,  health  care,  and  tax 
issues  illustrate,  much  of  our  work  for  the  Congress  is  in  fact  dedicated  to  helping 
redesign  programs  and  improve  management  to  address  these  long  standing  prob- 
lems, in  areas  ranging  from  uncollected  taxes — both  corporate  and  individual — to 
critical  entitlement  programs  that  provide  health  and  social  services. 

In  1990,  GAO  began  a program  to  report  on  government  operations  we  identified 
as  “high  risk.”  This  label  has  helped  draw  attention  to  chronic,  systemic  perform- 
ance and  management  shortfalls  threatening  taxpayer  dollars  and  the  integrity  of 
government  operations.  Over  the  years  GAO  has  made  many  recommendations  to 
improve  these  high-risk  operations.  We  discovered  that  the  label  often  inspired  cor- 
rective action — indeed  13  areas  have  come  off  the  list  since  its  inception.  For  each 
of  these  areas,  we  focus  on  (1)  why  the  area  is  high-risk;  (2)  the  actions  that  have 
been  taken  and  that  are  under  way  to  address  the  problem  since  our  last  update 
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report  and  the  issues  that  are  yet  to  be  resolved;  and  (3)  what  remains  to  be  done 
to  address  the  risk. 

In  January  of  this  year  we  provided  an  update  for  the  108th  Congress,  giving  the 
status  of  high-risk  areas  included  in  our  January  2001  report  and  identifying  new 
high-risk  areas  warranting  attention  by  the  Congress  and  the  administration.!4] 
GAO’s  2003  high-risk  list  is  shown  in  Attachment  I.  This  Committee  has  jurisdiction 
over  a number  of  these  areas.  Lasting  solutions  to  high-risk  problems  offer  the  po- 
tential to  save  billions  of  dollars,  dramatically  improve  service  to  the  American  pub- 
lic, strengthen  public  confidence  and  trust  in  the  performance  and  accountability  of 
our  national  government,  and  ensure  the  ability  of  government  to  deliver  on  its 
promises.  We  have  noted  that  continued  congressional  interest  and  oversight,  such 
as  that  exemplified  by  this  hearing  today  are  of  crucial  importance.  In  addition,  per- 
severance by  the  administration  in  implementing  needed  solutions  is  needed.  The 
administration  has  looked  to  our  recommendations  in  shaping  government-wide  ini- 
tiatives such  as  the  President’s  Management  Agenda,  which  has  at  its  base  many 
of  the  areas  we  have  previously  designated  as  high  risk. 

Clearly  progress  has  been  made  in  addressing  most  of  the  areas  on  our  current 
high  risk  list,  both  through  executive  actions  and  congressional  initiatives.  However, 
many  of  these  problems  and  risks  are  chronic  and  long  standing  in  nature  and  their 
ultimate  solution  will  require  persistent  and  dedicated  efforts  on  many  fronts  and 
by  many  actors  over  a period  of  time.  Some  will  require  changes  in  laws  to  simplify 
or  change  rules  for  eligibility,  provide  improved  incentives  or  to  give  federal  agen- 
cies additional  tools,  such  as  additional  tools  to  track  and  correct  improper  pay- 
ments. Continued  progress  in  improving  agencies’  financial  systems,  information 
technology,  and  human  capital  management  will  be  vital  in  attacking  and  miti- 
gating risks  to  federal  program  integrity.  Some  areas  may  indeed  require  additional 
investments  in  people,  process,  and  technology  to  provide  effective  information,  over- 
sight, and  enforcement  that  protects  programs  from  abuse.  Ultimately,  a trans- 
formation will  be  needed  in  the  cultures  and  operations  of  many  agencies  to  permit 
them  to  manage  risks  and  foster  the  kind  of  sustained  improvements  in  program 
operations  that  is  called  for.  Continued  persistence  and  perseverance  in  addressing 
the  high-risk  areas  will  ultimately  yield  significant  benefits  for  the  taxpayers  over 
time.  Finding  lasting  solutions  offers  the  potential  to  achieve  savings,  improve  serv- 
ices, and  strengthen  public  trust  in  government. 

Improving  Economy,  Efficiency,  and  Effectiveness 

Important  as  safeguarding  funds  from  fraud,  waste,  abuse,  and  mismanagement 
is,  I believe  that  for  long-lasting  improvements  in  government  performance  the  Fed- 
eral Government  needs  to  move  to  the  next  step:  to  pursue  widespread  opportunities 
to  improve  the  economy,  efficiency,  and  effectiveness  of  existing  federal  goals  and 
program  commitments.  The  basic  goals  of  many  federal  programs — both  mandatory 
and  discretionary — enjoy  broad  support.  That  support  only  makes  it  more  important 
for  us  to  pay  attention  to  the  substantial  opportunities  to  improve  cost  effectiveness 
and  the  delivery  of  services  and  activities.  No  activity  should  be  exempt  from  some 
key  questions  about  its  design  and  management. 

Key  Questions  for  Program  Oversight 

• Is  the  program  targeted  appropriately? 

® Does  the  program  duplicate  or  even  work  at  cross  purposes  with  related  pro- 
grams and  tools? 

• Is  the  program  financially  sustainable  and  are  there  opportunities  for  insti- 
tuting appropriate  cost  sharing  and  recovery  from  nonfederal  parties  including 
private  entities  that  benefit  from  federal  activities? 

• Can  the  program  be  made  more  efficient  through  reengineering  or  streamlining 
processes  or  restructuring  organizational  roles  and  responsibilities? 

® Are  there  clear  goals,  measures  and  data  with  which  to  track  progress,  results 
costs,  and  benefits? 

GAO’s  work  illustrates  numerous  examples  where  programs  can  and  should  be 
changed  to  improve  their  impact  and  efficiency. 

For  example,  our  work  has  shown  that  scarce  federal  funds  could  have  a greater 
impact  on  program  goals  by  improving  their  targeting  to  places  or  people  most  in 
need  of  assistance.  Poorly  targeted  funding  can  result  in  providing  assistance  to  re- 
cipients who  have  the  resources  and  interest  to  undertake  the  subsidized  activity 
on  their  own  without  federal  financing.  Moreover,  lax  eligibility  rules  and  controls 


[4]U.S.  General  Accounting  Office,  High-Risk  Series:  An  Update,  GAO-03-119  (Washington, 
D.C.:  January  2003). 
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can  permit  scarce  funds  to  be  diverted  to  clients  with  marginal  needs  for  program 
funds.  Federal  grant  programs  with  formula  distributions  to  state  and  local  govern- 
ments could  be  better  targeted  to  places  with  high  needs  but  low  fiscal  capacity. 
Other  programs  should  be  re-examined  for  perverse  incentives  (e.g.  flood  insurance, 
which  provides  an  incentive  to  rebuild  in  areas  vulnerable  to  flooding). 

GAO’s  work  over  the  years  has  also  shown  that  numerous  program  areas  are 
characterized  by  significant  program  overlap  and  duplication.  In  program  area  after 
program  area,  we  have  found  that  unfocused  and  uncoordinated  programs  cutting 
across  federal  agency  boundaries  waste  scarce  resources,  confuse  and  frustrate  tax- 
payers and  beneficiaries  and  limit  program  effectiveness. 

And  finally,  the  allocation  of  costs  that  once  made  sense  when  programs  were  cre- 
ated needs  to  be  periodically  reexamined  to  keep  up  with  the  evolution  of  markets. 
In  some  cases,  private  markets  and  program  beneficiaries  can  play  greater  roles  in 
financing  and  delivery  of  program  services. 

Reassessing  What  Government  Does 

I have  talked  about  the  need  to  protect  taxpayer  dollars  from  fraud,  waste,  abuse, 
and  mismanagement  and  about  the  need  to  take  actions  improving  the  economy,  ef- 
ficiency, and  effectiveness  of  government  programs,  policies,  and  activities.  However, 
to  meet  the  challenges  of  today  and  the  future,  we  must  move  beyond  these  levels 
to  undertake  a more  fundamental  reassessment  of  what  government  does  and  how 
it  does  it. 

In  part,  this  requires  looking  at  current  federal  programs — both  spending  and 
tax — in  terms  of  their  goals  and  results.  Why  does  the  program/activity  exist?  Is  the 
activity  achieving  its  intended  objective?  If  not,  can  it  be  fixed?  If  so,  how?  If  not, 
what  other  approaches  might  succeed  in  achieving  the  goal/objective?  More  fun- 
damentally, even  if  a program  or  activity  is  achieving  its  stated  mission — or  can  be 
“fixed”  so  that  it  does  so — where  does  it  fit  in  competition  for  federal  resources?  Are 
the  taxpayers  getting  a good  “return  on  investment”  from  the  program?  Is  its  pri- 
ority higher  or  lower  today  given  the  nation’s  evolving  challenges  and  fiscal  con- 
straints? 

A fundamental  reassessment  also  requires  asking  whether  an  existing  program, 
policy,  or  activity  “fits”  the  world  that  we  face  today  and  will  face  in  the  future.  It 
is  important  not  to  fall  into  the  trap  of  accepting  all  existing  activities  as  “givens” 
while  subjecting  new  proposals  to  greater  scrutiny  than  existing  ones  undergo. 
Think  about  how  much  the  world  has  changed  in  the  past  few  decades  and  how 
much  it  will  change  in  future  years.  We  need  a fundamental  reassessment  and  re- 
consideration of  “the  base.”  We  need  to  ask:  What  is  the  purpose?  What  tools  are 
used?  What  resources?  What  are  the  results?  What  are  the  costs  and  benefits?  Who 
benefits?  What  other  programs  or  activities  exist  in  the  same  area  or  with  the  same 
goal?  How  do  they  compare? 

I do  not  need  to  tell  this  Committee  that  any  discussion  about  the  role  of  the  Fed- 
eral Government,  about  the  design  and  performance  of  federal  activities,  and  about 
the  near-term  federal  fiscal  outlook  takes  place  within  the  context  of  two  dominating 
facts:  a demographic  tidal  wave  is  on  the  horizon,  and  it,  combined  with  rising 
health  care  costs,  threatens  to  overwhelm  the  nation’s  fiscal  future.  The  numbers 
do  not  add  up.  The  fiscal  gap  is  too  great  for  any  realistic  expectation  that  the  coun- 
try can  grow  its  way  out  of  the  problem.  Figure  2 is  just  one  illustration  of  this. 
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Figure  2:  Composition  of  Federal  Spending  as  a Share  of  GDP 
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H Net  interest  fl  Social  Security  □ Medicare  & Medicaid  □ AH  other  spending 
Source:  GAO’s  March  2003  analysis. 

Note:  Assumes  currently  scheduled  Social  Security  benefits  are  paid  in  full 
throughout  the  simulation  period. 

Now,  Mr.  Chairman,  Mr.  Rangel,  members  of  the  Committee,  let  me  turn  to  each 
of  the  areas  that  are  the  subject  of  this  hearing:  Social  Security  programs  and  un- 
employment insurance,  Medicare,  and  tax  compliance  activities  and  preferences.  In 
each  of  these  areas  the  three  levels  of  review  I described  are  relevant:  vulnerability 
to  fraud,  waste,  abuse,  and  mismanagement;  improvements  in  economy,  efficiency, 
and  effectiveness;  and,  finally,  re-examining  what  government  does,  how  it  does 
business,  and  sometimes  who  does  the  government’s  business.  Needless  to  say,  I will 
not  be  discussing  all  the  challenges  faced  in  these  program  areas  or  by  the  depart- 
ments and  agencies  that  administer  them. 

SOCIAL  SECURITY  PROGRAMS 

The  Social  Security  Administration  (SSA)  faces  a number  of  difficult  management 
and  policy  challenges.  This  Committee  has  shown  great  leadership  in  pressing  SSA 
to  address  such  concerns,  and  indeed  has  achieved  many  management  improve- 
ments that  have  saved  millions  of  dollars,  but  much  remains  to  be  done.  First,  the 
agency  needs  to  ensure  the  integrity  of  its  three  programs — Old  Age  and  Survivors 
Insurance  (OASI),  Disability  Insurance  (DI),  and  Supplemental  Security  Income 
(SSI).  In  particular,  it  needs  to  provide  continuing  management  attention  to  prob- 
lems in  the  SSI  program,  including  monitoring  new  initiatives  to  correct  program 
weaknesses,  and  addressing  the  continuing  problem  of  program  complexity.  Second, 
SSA  must  focus  on  improving  the  economy,  efficiency,  and  effectiveness  of  these  pro- 
grams. SSA  urgently  needs  to  address  the  disappointing  results  of  its  efforts  to  im- 
prove the  disability  claims  process  it  currently  uses.  Further,  the  Government  Pen- 
sion Offset  (GPO)  and  the  Windfall  Elimination  Provision  (WEP)  both  need  atten- 
tion to  assure  they  are  administered  effectively  and  equitably.  Third  and  finally, 
SSA  must  focus  on  modernizing  its  disability  programs.  GAO  has  placed  modern- 
izing federal  disability  programs  on  its  high-risk  list  in  recognition  of  the  trans- 
formation these  programs  must  undergo  to  serve  the  needs  of  21st  century  Ameri- 
cans. 

SSA  Needs  to  Continue  to  Strengthen  the  Integrity  of  the  SSI  Program  of 
SSA’s  Programs 

SSI  is  the  nation’s  largest  cash  assistance  program  for  the  poor.  The  SSI  program 
poses  a special  challenge  for  SSA  because,  unlike  its  insurance  programs  (OASI  and 
DI),  SSI  is  a means-tested  program.  For  this  reason,  SSA  must  collect  and  verify 
information  on  income,  resources,  and  recipient  living  arrangements  to  determine 
initial  and  continuing  eligibility  for  the  program. 

We  designated  SSI  a high-risk  program  in  1997,  after  several  years  of  reporting 
on  specific  instances  of  abuse  and  mismanagement,  increasing  overpayments,  and 
poor  recovery  of  outstanding  SSI  overpayments.  In  response  to  our  high-risk  des- 
ignation, SSA  made  sufficient  progress  in  improving  SSI’s  financial  integrity  and 
management  to  warrant  removing  its  high-risk  designation  earlier  this  year.  SSA’s 
actions  included  developing  a major  legislative  proposal  with  numerous  overpay- 
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ment  deterrence  and  recovery  provisions.  Many  of  these  provisions  were  incor- 
porated into  the  Foster  Care  Independence  Act,  which  passed  in  1999  thanks  to  the 
leadership  of  this  Committee.  The  act  directly  addresses  a number  of  our  prior  rec- 
ommendations and  provides  SSA  with  additional  tools  to  prevent  and  recover  over- 
payments. SSA  also  took  a number  of  internal  administrative  actions  to  strengthen 
SSI  program  integrity,  many  in  response  to  GAO  recommendations. [51  These  include 
using  tax  refund  offsets  for  collecting  SSI  overpayments  and  more  frequent  auto- 
mated matches  to  identify  ineligible  SSI  recipients  living  in  nursing  homes  and 
other  institutions. 

Although  SSA’s  current  initiatives  demonstrate  a stronger  management  commit- 
ment to  SSI  integrity  and  have  the  potential  to  significantly  improve  program  man- 
agement, challenges  remain.  In  prior  work,  we  have  reported  that  SSI  living  ar- 
rangement and  in-kind  support  and  maintenance  policies  used  by  SSA  to  calculate 
eligibility  and  benefit  amounts  were  complex,  prone  to  error,  and  a major  source  of 
overpayments. f* * * 6J  We  also  recommended  that  SSA  develop  options  for  simplifying  the 
program.  Although  SSA  is  considering  various  options,  it  has  not  moved  forward  in 
recommending  specific  proposals  for  change. 

Our  current  work,  to  be  issued  by  the  end  of  this  month  for  the  Human  Resources 
Subcommittee,  suggests  that  some  of  these  complex  policies — such  as  living  arrange- 
ments— remain  a problem.  In  recent  years,  SSA  has  identified  a general  increase 
in  the  amount  of  annual  overpayments  made  to  (1)  individuals  who  are  found  to 
have  violated  program  residency  requirements,  or  (2)  recipients  who  leave  the 
United  States  and  live  outside  the  country  for  more  than  30  consecutive  days  with- 
out informing  SSA.  The  Social  Security  Act  requires  that  an  individual  be  a resident 
of  the  United  States  to  be  eligible  for  SSI  benefits. i7 *l  SSA  guidelines  define  a resi- 
dent as  a person  who  has  established  a dwelling  in  the  United  States  with  the  in- 
tent to  live  in  the  country.  The  Act  also  stipulates  that  no  individual  is  eligible  for 
SSI  benefits  for  any  full  month  that  the  individual  is  outside  the  United  States.^ 
Further,  an  individual  who  is  outside  the  United  States  for  30  consecutive  days  can- 
not be  eligible  for  SSI  benefits  until  he  or  she  has  been  back  in  the  country  for  30 
days.  SSA  detected  overpayments  of  $118  million  for  residency  violations  between 
1997  and  2001,  but  interviews  with  OIG  and  agency  officials  suggest  that  the  agen- 
cy detects  only  a portion  of  the  violations  that  occur  each  year,  at  least  in  some 
parts  of  the  country. 

We  identified  three  kinds  of  weaknesses  which  impede  SSA’s  ability  to  detect  and 
deter  residency  violations:  First,  in  asking  SSI  recipients  about  their  current  resi- 
dence, field  staff  often  rely  on  recipients’  own  assertions  and  may  accept  only  mini- 
mal documentation  from  them,  such  as  rent  receipts  and  statements  from  neighbors 
or  clergy.  Recipients  who  wish  to  misreport  their  residency  can  manipulate  such 
documents.  Second,  the  agency  makes  limited  use  of  tools  at  its  disposal  to  detect 
possible  violators.  For  example,  while  SSA  routinely  employs  a risk  analysis  system 
to  identify  SSI  recipients  who  are  more  likely  to  incur  overpayments,  it  does  not  use 
this  tool  to  specifically  consider  and  target  potential  residency  violators.  Finally, 
SSA  has  not  adequately  pursued  the  use  of  independent,  third  party  data,  such  as 
recipient  bank  account  information,  to  help  detect  residency  violations.  Although 
SSA  is  currently  working  with  an  independent  contractor  to  obtain  access  to  SSI  re- 
cipients’ financial  data,  the  agency  plans  to  use  the  information  only  to  verify  their 
financial  resources.  It  does  not  plan  to  use  the  information  to  detect  those  who  may 
be  living  and  making  financial  transactions  outside  the  United  States  for  extended 
periods  of  time. 

As  a consequence  of  the  SSI  program’s  problems,  we  believe  that  sustained  man- 
agement attention  continues  to  be  necessary  to  improve  SSI  program  integrity.  Fol- 
lowing our  most  recent  review  of  SSA’s  progress, t9^  the  agency  agreed  with  our  rec- 
ommendations to  (1)  sustain  and  expand  its  program  integrity  activities  underway 
and  continue  to  develop  additional  tools  to  improve  program  operations  and  man- 
agement, (2)  identify  and  move  forward  with  implementing  cost-effective  options  for 
simplifying  complex  policies,  (3)  evaluate  current  policies  for  applying  penalties  for 
individuals  who  fail  to  report  essential  eligibility  information  and  remove  barriers 


151  U.S.  General  Accounting  Office,  Supplemental  Security  Income:  Action  Needed  on  Long- 

Standing  Problems  Affecting  Program  Integrity,  GAO/HEHS-98-158  (Washington,  D C.:  Sept. 

14,  1998). 

ifii  GAO/HEHS-98-158. 

[7)  See  42  U.S.C.  sec.  1382c(a)(l)(B)(i). 

i*i  See  42  U.S.C.  sec.  1382(f). 

191  U.S.  General  Accounting  Office,  Supplemental  Security  Income:  Progress  Made  in  Detecting 
and  Recovering  Overpayments,  but  Management  Attention  Should  Continue,  GAO-02-849 
(Washington,  D.C.:  Sept.  16,  2002). 
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to  their  use  and  effectiveness,  and  (4)  reexamine  its  policies  for  waiving  recovery 
of  SSI  overpayments 

Improving  the  Economy,  Efficiency,  and  Effectiveness  of  SSA’s  Programs 

As  important  as  ensuring  the  integrity  of  SSA’s  programs  is,  the  agency  also  faces 
difficult  challenges  in  improving  the  economy,  efficiency,  and  effectiveness  of  its  pro- 
grams, including  administering  certain  provisions  of  the  Social  Security  Act  such  as 
the  Government  Pension  Offset  (GPO)  and  the  Windfall  Elimination  Provision 
(WEP).  Most  importantly,  the  agency  must  place  greater  emphasis  on  improving  its 
flawed  disability  claim  process. 

Administration  of  the  Government  Pension  Offset  and  Windfall  Elimination 
Provision  Remains  a Concern 

The  GPO  and  the  WEP  reduce  Social  Security  benefits  for  those  who  receive  non- 
covered  pension  benefits J10i  The  GPO  affects  spouse  and  survivor  benefits  and  the 
WEP  affects  retired  worker  benefits.  Both  provisions  depend  on  having  complete 
and  accurate  information  on  receipt  of  noncovered  pension  benefits.  However,  such 
information  is  not  always  available  for  the  state  and  local  pension  plans  that  do  not 
participate  in  Social  Security.  In  particular,  our  prior  work  found  that  SSA  is  often 
unable  to  determine  whether  applicants  should  be  subject  to  the  GPO  and  WEP  be- 
cause it  does  not  have  access  to  any  independent  source  of  noncovered  pension  infor- 
mation. Thus,  both  the  GPO  and  WEP  have  proven  difficult  for  SSA  to  administer. 
To  help  correct  this  situation,  we  previously  recommended  that  SSA  work  with  the 
Internal  Revenue  Service  (IRS)  to  revise  the  reporting  of  pension  information  on 
IRS  Form  1099R,  so  that  SSA  would  be  able  to  identify  people  receiving  a pension 
from  noncovered  employment,  especially  in  state  and  local  governments.1  nJ  How- 
ever, IRS  does  not  believe  it  can  make  the  recommended  change  without  new  legis- 
lative authority.  Thus,  in  a recent  testimony  before  the  Ways  and  Means  Social  Se- 
curity Subcommittee,  we  recommended  that  the  Congress  consider  giving  the  Serv- 
ice the  authority  to  collect  this  information. f'2i  We  estimate  that  millions  of  dollars 
in  reduced  overpayments  could  be  achieved  by  implementing  such  payment  controls. 

In  addition  to  this  administrative  problem,  we  continue  to  be  concerned  about  the 
GPO  “last  day”  exemption.  As  you  know,  the  GPO  prevents  workers  from  receiving 
a full  Social  Security  spousal  benefit  on  top  of  a pension  earned  from  government 
employment  not  covered  by  Social  Security.  However,  the  law  provides  an  exemption 
from  the  GPO  if  an  individual’s  last  day  of  state/local  employment  is  in  a position 
that  is  covered  by  both  Social  Security  and  the  state/local  government’s  pension  sys- 
tem. In  a recent  study,  we  found  instances  where  individuals  performed  work  in  So- 
cial Security  covered  positions  for  short  periods  to  qualify  for  the  GPO  last-day  ex- 
emption. The  practices  we  identified  in  Texas  and  Georgia  alone  could  increase  long- 
term benefit  payments  from  the  Social  Security  Trust  Fund  by  $450  million.  In  re- 
sponse to  a recommendation  we  made,  this  committee — and  subsequently  the  full 
House — passed  the  Social  Security  Protection  Act  of  2003  (H.R.  743),  which  includes 
a provision  to  lengthen  the  time  period  to  qualify  for  the  GPO  exemption  from  1 
day  to  5 years.  The  bill  is  still  pending  in  the  Senate,  and  if  passed,  will  narrow 
this  loophole  significantly. 

Efforts  to  Improve  the  Disability  Claims  Process  Have  Been  Disappointing 

SSA’s  disability  determination  process  is  time-consuming,  complex,  and  expensive. 
Although  the  agency  has  been  working  for  years  to  improve  this  process,  ensuring 
the  quality  and  timeliness  of  its  disability  decisions  remains  one  of  SSA’s  greatest 
unmet  challenges.  Individuals  initially  denied  benefits  by  SSA  who  appeal  their 
claims  may  wait  a year  or  more  for  a final  decision  on  their  eligibility.  These  long 
waits  result,  in  part,  from  complex  and  fragmented  decision-making  processes  that 
are  laden  with  many  layers  of  reviews  and  multiple  handoffs  from  one  person  to  an- 
other. The  demanding  nature  of  the  process  can  be  seen  in  the  cost  of  administering 
the  DI  and  SSI  programs.  Although  SSI  and  DI  program  benefits  account  for  less 


[10]  Social  Security’s  provisions  regarding  public  employees  are  rooted  in  the  fact  that  about 
one-fourth  of  them  do  not  pay  Social  Security  taxes  on  the  earnings  from  their  government  jobs. 
Even  though  these  noncovered  employees  may  have  many  years  of  earnings  on  which  they  do 
not  pay  Social  Security  taxes,  they  can  still  be  eligible  for  Social  Security  benefits  based  on  their 
spouses’  or  their  own  earnings  in  covered  employment. 

11 11  See  U.S.  General  Accounting  Office,  Social  Security  Administration:  Better  Payment  Con- 
trols for  Benefit  Reduction  Provisions  Could  Save  Millions,  GAO/HEHS-98-76  (Washington, 
D.C.:  Apr.  30,  1998). 

[ 1 21  See  U.S.  General  Accounting  Office,  Social  Security:  Issues  Relating  to  Noncoverage  of  Pub- 
lic Employees,  GAO-03-710T  (Washington,  D.C.:  May  1,  2003). 
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than  20  percent  of  SSA’s  total  benefit  payments,  they  consume  nearly  55  percent 
of  the  annual  administrative  resources. 

SSA  has  also  had  difficulty  ensuring  accurate  and  consistent  decisions  regarding 
a claimant’s  eligibility  for  disability  benefits  across  all  levels  of  the  decision-making 
process.  Our  work  shows  that  in  fiscal  year  2000,  about  40  percent  of  the  applicants 
whose  cases  were  denied  at  the  initial  level  appealed  this  decision  and  about  two- 
thirds  of  those  who  appealed  were  awarded  benefits  at  a hearing.*13]  The  large  pro- 
portion of  cases  awarded  benefits  at  the  hearings  level  and  the  potential  inconsist- 
ency of  decisions  at  these  two  levels  has  raised  questions  about  the  fairness,  integ- 
rity, and  cost  of  SSA’s  disability  programs. 

SSA  is  at  a crossroads  in  its  efforts  to  redesign  and  improve  its  disability  claims 
process.  SSA’s  new  Commissioner  has  acknowledged  the  limited  progress  to  date, 
has  made  the  issue  one  of  the  agency’s  priorities,  and  has  taken  the  first  steps  to 
address  this  problem.  However,  as  we  testified  in  May  2002,  the  agency’s  past  expe- 
rience may  argue  for  SSA  to  undertake  a new  and  comprehensive  analysis  of  the 
fundamental  issues  impeding  progress.*  14i  Such  an  analysis  should  include  reas- 
sessing the  root  causes  contributing  to  the  programmatic  weaknesses  in  the  agency’s 
disability  determination  process  that  we  noted  earlier.  The  outcome  of  this  analysis 
may,  in  some  cases,  require  legislative  changes  to  the  disability  determination  proc- 
ess. 

Reassessing  What  Government  Does:  Disability  Programs  Must  be 
Modernized 

Although  SSA’s  disability  claims  process  requires  urgent  management  attention, 
the  policies  underlying  federal  disability  programs  also  require  transformation.  Fed- 
eral disability  programs  represent  an  example  of  a disconnect  between  program  de- 
sign and  today’s  world — a disconnect  great  enough  to  warrant  our  designation  as 
a high-risk  area  this  year.*15*  Already  growing,  SSA’s  disability  programs  are  poised 
to  surge  as  baby-boomers  age,  yet  the  programs  remain  mired  in  outdated  economic, 
workforce,  and  medical  concepts  and  are  not  well  positioned  to  provide  meaningful 
and  timely  support  to  Americans  with  disabilities.  These  outdated  concepts  persist 
despite  scientific  advances  and  economic  and  social  changes  that  have  redefined  the 
relationship  between  impairments  and  the  ability  to  work.  In  addition,  while  SSA 
has  taken  some  steps  in  trying  to  return  beneficiaries  to  work,  it  has  not  developed, 
as  we  have  recommended,  a comprehensive  return-to-work  strategy  that  focuses  on 
identifying  and  enhancing  beneficiaries’  work  capacities. 

Over  the  last  10  years,  the  number  of  working-age  beneficiaries  of  the  DI  and  SSI 
programs  has  increased  by  38  percent  even  as  changes  in  medicine,  technology,  soci- 
ety, and  the  nature  of  work  have  increased  the  potential  for  some  people  with  dis- 
abilities to  return  to,  or  remain  in,  the  labor  force.  In  addition,  legislative  changes 
have  also  focused  on  returning  disability  beneficiaries  to  work.  Specifically,  the 
Americans  with  Disabilities  Act  of  1990  supports  the  premise  that  people  with  dis- 
abilities can  work  and  have  the  right  to  work  and  the  Ticket  to  Work  and  Work 
Incentives  Improvement  Act  of  1999  increased  beneficiaries’  access  to  vocational 
services. 

About  12  years  ago,  SSA  began  reviewing  relevant  medical  advances  and  updating 
the  criteria  used  to  evaluate  disability  claims.*16]  SSA’s  efforts  to  update  the  criteria 
were  curtailed  in  the  mid-1990s  by  staff  shortages,  competing  priorities,  and  lack 
of  adequate  research  on  disability  issues.  The  updates  resumed  in  1998,  but 
progress  has  been  slow  and  the  lengthy  time  frames  could  undermine  the  very  pur- 
pose of  an  update. 

Using  outdated  information  calls  into  question  the  validity  of  disability  decisions 
and  raises  the  risk  of  overcompensating  some  individuals  while  under  compensating 
or  inappropriately  denying  compensation  entirely  to  others.  SSA  needs  to  reexamine 
the  criteria — both  medical  and  vocational — it  uses  to  determine  whether  individuals 
are  eligible  for  benefits. 

Even  if  SSA  modernizes  its  criteria,  it  will  continue  to  face  difficulties  in  return- 
ing beneficiaries  to  work,  in  part,  due  to  weaknesses  in  the  design  of  the  disability 


1131  U.S.  General  Accounting  Office,  Social  Security  Disability:  Efforts  to  Improve  Claims  Proc- 
ess Have  Fallen  Short  and  Further  Action  is  Needed,  GAO-02-826T  (Washington,  D.C.:  June 
11,  2002). 

1141  U.S.  General  Accounting  Office,  Social  Security  Administration:  Agency  Must  Position  Itself 
Now  to  Meet  Profound  Challenges,  GAO-02-289T  (Washington,  D.C.:  May  2,  2002). 

1*5]  GAO-03-119. 

I *6]  These  updates  include  adding  or  dropping  conditions  that  qualify  one  for  benefits,  modi- 
fying the  criteria  needed  to  establish  the  presence  and  severity  of  certain  medical  conditions, 
and  wording  changes  for  clarification  and  guidance  in  decision  making. 
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programs. f17)  The  current  process  produces  a strong  incentive  for  applicants  to  es- 
tablish their  inability  to  work  to  qualify  for  benefits.  Moreover,  instead  of  receiving 
assistance  to  stay  in  the  workforce  or  return  to  work — and  thus  to  stay  off  the  long- 
term disability  rolls — an  individual  can  obtain  assistance  through  DI  or  SSI  only  by 
proving  his  or  her  inability  to  work.  And  even  in  its  efforts  to  redesign  the  decision- 
making process,  SSA  has  yet  to  incorporate  into  these  initiatives  an  evaluation  of 
what  an  individual  may  need  to  return  to  work. 

Although  the  agency  has  taken  a number  of  actions  to  improve  its  retum-to-work 
practices,  it  has  achieved  poor  results  in  this  arena  and  few  DI  and  SSI  bene- 
ficiaries leave  the  disability  rolls  to  work.  As  we  have  recommended  previously,  SSA 
still  needs  to  move  forward  in  developing  a comprehensive  return-to-work  strategy 
that  integrates,  as  appropriate,  earlier  intervention,  including  earlier  and  more  ef- 
fective identification  of  work  capacities  and  the  expansion  of  such  capacities  by  pro- 
viding essential  retum-to-work  assistance  for  applicants  and  beneficiaries. 8i 

Modernizing  and  fully  incorporating  work-oriented  policies  in  the  disability  pro- 
grams requires  fundamental  change,  such  as  revisiting  the  programs’  basic  orienta- 
tion. Such  a reorientation  would  require  examining  complex  program  design  issues 
such  as  beneficiaries’  access  to  medical  care  and  assistive  technologies,  the  benefits 
offered  and  their  associated  costs,  mechanisms  to  return  beneficiaries  to  work,  as 
well  as  the  integration  of  SSA’s  programs  with  other  programs  and  policies  affecting 
people  with  disabilities.  Success  in  implementing  fundamental  change  to  the  ori- 
entation of  the  disability  programs  will  be  dependent  upon  consultation  and  co- 
operation between  the  executive  and  legislative  branches  as  well  as  cross-agency  ef- 
forts, and  will  likely  require  statutory  as  well  as  regulatory  action. 

UNEMPLOYMENT  INSURANCE 

We  have  identified  program  integrity  weaknesses  similar  to  those  we  have  identi- 
fied in  the  SSI  program  in  another  program  that  falls  under  this  committee’s  juris- 
diction: the  Department  of  Labor’s  (Labor)  Unemployment  Insurance  (UI)  program. 
We  found  problems  at  both  the  federal  and  state  level  that  contribute  to  overpay- 
ments in  this  program,  including  an  insufficient  balance  between  the  need  to  proc- 
ess and  pay  UI  claims  in  a timely  manner  with  the  need  to  control  program  pay- 
ments. 

Of  the  $30  billion  in  UI  benefits  paid  in  calendar  year  2001,  Labor  estimates  that 
a total  of  about  $2.4  billion  in  overpayments  occurred,  including  about  $577  million 
(24  percent)  attributable  to  fraud  or  abuse.  Overpayments  in  the  UI  program  result 
from  management  and  operational  practices  we  identified  at  both  the  state  and  fed- 
eral level.  At  the  state  level,  we  found  that  many  states  do  not  sufficiently  balance 
the  need  to  quickly  process  and  pay  UI  claims  with  the  need  to  control  program  pay- 
ments. For  example,  we  found  that  five  of  the  six  states  we  visited  had  diverted 
staff  from  benefit  payment  control  operations  to  claims  processing  activities  over  the 
past  year  in  response  to  increases  in  the  volume  of  UI  claims.  Moreover,  while  a 
number  of  states  we  visited  routinely  use  independent  automated  data  sources  to 
verify  key  information  that  can  affect  claimants’  eligibility  for  benefits — such  as  an 
individual’s  wages  and  employment  status — they  also  rely  heavily  on  self-reported 
information  from  claimants  for  other  important  data,  such  as  a claimant’s  receipt 
of  other  federal  or  state  program  benefits  and  whether  they  are  citizens  of  the 
United  States.  Many  of  these  states  lack  access  to  data  sources  for  verifying  claim- 
ants’ identity  in  a timely  manner  and  thus  rely  on  verification  processes  that  are 
incomplete  or  information  sources  that  are  only  checked  periodically. 

In  addition  to  the  practices  we  identified  at  the  state  level  that  contribute  to  over- 
payments, we  found  that  policies  and  directives  from  the  Department  of  Labor  affect 
states’  priorities  and  procedures  in  a manner  that  makes  overpayments  more  likely. 
For  example,  the  performance  measures  that  Labor  uses  to  gauge  states’  operations 
tend  to  emphasize  payment  timeliness  more  heavily  than  payment  accuracy.  Labor 
has  also  been  reluctant  to  link  the  states’  performance  on  payment  accuracy  to  the 
annual  administrative  budget  as  a way  of  providing  incentives  or  sanctions  for  good 
or  poor  performers.  Despite  these  problems,  we  found  that  Labor  has  taken  actions 
to  improve  UI  program  integrity  by  working  to  obtain  data  from  additional  sources 
that  could  help  states  make  more  accurate  eligibility  decisions  and  developing  a per- 
formance measure  in  its  fiscal  year  2003  performance  plan  for  gauging  state  pay- 
ment accuracy  in  future  years,  in  addition,  under  the  leadership  of  this  committee, 
the  House  recently  passed  the  Welfare  Reform  bill  of  2003  (H.R.  4),  which  author- 


[17) U.S.  General  Accounting  Office,  SSA  Disability:  Program  Redesign  Necessary  to  Encourage 
Return  to  Work,  GAO/HEHS-96-62  (Washington,  D.C.:  Apr.  24,  1996). 

(18] U.S.  General  Accounting  Office,  SSA  Disability:  Return-to-Work  Strategies  From  Other  Sys- 
tems May  Improve  Federal  Programs,  GAO/HEHS-96-133  (Washington.  D.C.:  July  11,  1996). 
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izes  state  unemployment  insurance  agencies  to  obtain  wage  and  new  hire  informa- 
tion from  the  Department  of  Health  and  Human  Service’s  National  Directory  of  New 
Hires.i l9i  These  data  could  be  used  to  more  effectively  verify  individuals’  eligibility 
for  UI  benefits. 

MEDICARE 

Medicare  is  one  of  the  largest  and  most  complex  programs  in  the  Federal  Govern- 
ment, making  it  highly  vulnerable  to  waste,  fraud,  abuse,  and  mismanagement.  We 
placed  Medicare  on  our  list  of  high-risk  programs  more  than  a decade  ago  and  it 
remains  on  that  list  today.  In  fiscal  year  2002,  Medicare  paid  about  $257  billion  for 
a wide  variety  of  inpatient  and  outpatient  health  care  services  for  over  40  million 
elderly  and  disabled  Americans.  The  Centers  for  Medicare  & Medicaid  Services 
(CMS)  contracts  with  38  health  insurance  companies  to  pay  and  process  about  1 bil- 
lion fee-for-service  claims  submitted  each  year  by  over  1 million  hospitals,  physi- 
cians, and  other  health  care  providers.  Over  the  years,  we  have  reported  on  chal- 
lenges the  agency  has  faced  to  safeguard  billions  of  program  dollars  and  obtain  cur- 
rent and  reliable  data  to  set  payments  and  monitor  its  programs.  While  CMS  has 
made  progress  in  improving  Medicare’s  financial  management,  much  more  could  be 
done  to  improve  Medicare’s  operations. 

Oversight  of  Contractor  Performance  Critical  to  Program  Integrity 

Medicare  contractors  are  charged  with  ensuring  that  claims  are  paid  properly  and 
that  fraud  or  abuse  is  prevented  or  detected.  However,  contractors’  performance  has 
varied  and  CMS  has  not  always  overseen  their  efforts  effectively,  as  the  following 
illustrates: 

• Medical  review — Medical  review  is  a program  safeguard  designed  to  detect  im- 
proper billing  and  payment.  Medical  reviews  involve  detailed  examinations  of 
a sample  of  claims  by  clinically  trained  staff  and  require  that  physicians  submit 
medical  records  to  substantiate  their  claims.  Although  our  assessment  found 
that  claims  administration  contractors’  decisions  to  pay  or  deny  claims  were 
generally  accurate,  contractors  were  less  effective  at  targeting  for  review  those 
claims  most  likely  to  be  billed  inappropriately.!20]  Furthermore,  CMS  did  not 
guide  the  contractors  in  selecting  the  most  effective  criteria  for  medical  review 
or  encourage  them  to  share  best  practices — two  steps  that  could  help  reduce  im- 
proper payments. 

• Communication  with  physicians — In  order  to  bill  Medicare  correctly,  physicians 
need  to  understand  program  rules  and  how  to  implement  billing  changes  as 
they  occur.  We  found  that  contractors’  communications  with  physicians  were 
often  incomplete,  confusing,  untimely,  or  even  incorrect — making  it  more  dif- 
ficult for  physicians  to  bill  correctly.  !21i  For  example,  only  15  percent  of  the  calls 
we  placed  to  contractors’  call  centers  asking  “frequently  asked  questions”  were 
answered  accurately  and  completely  by  contractors’  staff.  CMS  has  set  few 
standards  to  guide  claims  administration  contractors’  communications  with  phy- 
sicians. 

Weaknesses  in  contractor  performance  and  agency  oversight  increase  the  risk  of 
improper  payment.  Since  1996,  the  Department  of  Health  and  Human  Services’ 
(HHS)  Office  of  the  Inspector  General  (OIG)  has  estimated  that  Medicare’s  contrac- 
tors improperly  paid  claims  worth  billions  of  dollars  each  year — more  than  $13  bil- 
lion in  fiscal  year  2002  alone.  While  useful  to  focus  attention  on  the  extent  of  the 
problem,  this  error  rate  did  not  provide  CMS  with  information  to  target  improve- 
ments. To  address  this  shortcoming,  in  August  2000,  CMS  began  implementing  a 
new  error  rate  measurement  methodology  that  will  provide  national  error  rates  be- 
ginning in  fiscal  year  2003,  as  well  as  error  rates  by  contractor,  provider  type,  and 
benefit  category.  Better  error  rate  data  is  a first  step  toward  enhancing  CMS’s  abil- 
ity to  hold  individual  Medicare  contractors  accountable  or  help  contractors  identify 
and  take  steps  to  correct  problematic  billing  practices. 

Difficulties  in  Setting  Appropriate  Payment  Rates  Increase  Medicare  Spending 

We  have  reported  in  many  instances  that  Medicare  has  paid  too  much  for  items 
and  services  provided  to  its  beneficiaries.  Such  wasteful  spending  is  disturbing  news 
for  both  the  American  taxpayer  and  Medicare  beneficiaries,  who  pay  higher  co-pay- 


i,9lThis  bill  is  currently  pending  in  the  Senate. 

[20]  U.S.  General  Accounting  Office,  Medicare:  Recent  CMS  Reforms  Address  Carrier  Scrutiny 
of  Physicians’  Claims  for  Payment,  GAO-02-693  (Washington,  D.C.:  May  28,  2002). 

l21 1 U.S.  General  Accounting  Office,  Medicare:  Communications  With  Physicians  Can  Be  Im- 
proved, GAO-02-249  (Washington,  D.C.:  Feb.  27,  2002). 
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ments  when  the  amount  Medicare  pays  is  too  high.  While  the  problem  of  excessive 
Medicare  payments  has  been  clearly  identified,  solutions  may  not  be  quick  or  easy. 

• Skilled  nursing  facilities  and  home  health  agencies — Medicare  payments  are  sig- 
nificantly more  than  the  cost  of  caring  for  beneficiaries  in  most  skilled  nursing 
facilities  and  by  most  home  health  agencies. f22i  In  2000,  Medicare  paid  nearly 
one  quarter  of  skilled  nursing  facility  providers  over  30  percent  more  than 
costs!23]  In  the  first  6 months  of  2001,  Medicare  paid,  on  average,  35  percent 
more  than  providers’  costs  for  home  health  care!24J  We  have  recommended  that 
CMS  minimize  excessive  payments  to  home  health  agencies  by  introducing  risk 
sharing!25]  Risk  sharing  would  limit  the  total  losses  or  gains  a home  health 
agency  could  experience  by  sharing  them  wTith  the  Federal  Government.  Such 
an  approach  would  protect  the  Medicare  program  from  overpaying  for  services 
and  home  health  agencies  from  the  financial  risk  of  serving  beneficiaries  with 
greater  than  average  needs,  when  those  service  costs  are  not  accounted  for 
under  the  current  payment  system. 

• Medical  equipment  and  supplies — Over  the  years,  studies  have  shown  that 
Medicare  has  been  paying  too  much — in  some  cases  more  than  three  times  sup- 
pliers’ acquisition  costs — for  certain  medical  equipment  and  supplies!26]  For  ex- 
ample, we  estimated  that  Medicare  could  have  saved  over  $500  million  in  fiscal 
year  1996  if  it  paid  rates  for  home  oxygen  services  comparable  to  those  paid 
by  the  Department  of  Veterans  Affairs  (VA)!2?]  Since  then,  the  Balanced  Budget 
Act  of  1997  reduced  oxygen  payment  rates  by  25  percent  effective  in  1998,  and 
by  an  additional  5 percent  effective  in  1999.  Nevertheless,  in  a demonstration 
of  competitive  acquisition,  CMS  was  able  to  reduce  Medicare’s  payments  by  at 
least  16  percent  more  in  the  demonstration  areas,  while  requiring  suppliers  to 
meet  additional  quality  standards.  Medicare  pricing  for  medical  equipment  and 
supplies  is  problematic  because  payments  are  based  on  fee  schedules  that  are 
generally  tied  to  suppliers’  historical  charges  to  the  program — not  to  current  ac- 
tual or  market  prices.  Moreover,  the  process  for  adjusting  these  fees  nationally 
has  been  cumbersome  and  rarely  used. 

• Covered  prescription  drugs — The  pricing  of  covered  prescription  drugs — for 
which  Medicare  and  its  beneficiaries  paid  more  than  $8.2  billion  fiscal  year 
2002 — is  particularly  problematic.  In  2000,  Medicare  paid  over  $1  billion  more 
than  other  purchasers  for  outpatient  drugs  that  the  program  covers!28]  Medi- 
care’s method  for  establishing  drug  payments  is  flawed  because  it  is  based  on 
95  percent  of  the  average  wholesale  price  (AWP),  which  is  neither  an  average, 
nor  a price  that  wholesalers  charge.  For  example,  in  January  2003,  we  reported 
that  Medicare  paid  significantly  more  than  the  two  major  types  of  suppliers  for 
blood  clotting  factor,  which  is  used  to  treat  people  with  hemophilia.  While  Medi- 
care received  a 5 percent  discount  from  AWP,  one  type  of  supplier  acquired  the 
clotting  factor  at  a discount  of  35  percent  to  48  percent!29]  Similarly,  we  re- 


1221  In  fiscal  year  2001,  Medicare  paid  $13  billion  to  skilled  nursing  facilities  and  $9  billion 
for  home  health  services. 

t23]U.S.  General  Accounting  Office,  Skilled  Nursing  Facilities:  Medicare  Payments  Exceed 
Costs  for  Most  but  Not  All  Facilities,  GAO-03-183  (Washington,  D.C.:  Dec.  31,  2002). 

f24]U.S.  General  Accounting  Office,  Medicare  Home  Health  Care:  Payments  to  Home  Health 
Agencies  Are  Considerably  Higher  than  Costs,  GAO-02-663  (Washington,  D.C.:  May  6,  2002). 

f25]U.S.  General  Accounting  Office,  Medicare  Home  Health  Care:  Prospective  Payment  System 
Will  Need  Refinement  as  Data  Become  Available,  GAO/HEHS-OO-9  (Washington,  D.C.:  Apr.  7, 
2000)  and  U.S.  General  Accounting  Office,  Medicare  Home  Health  Care:  Prospective  Payment 
System  Could  Reverse  Recent  Declines  in  Spending,  GAO/HEHS-OO-176  (Washington,  D.C.: 
Sept.  8,  2000). 

f26]  Medicare  fee  payments  and  beneficiary  cost  sharing  for  medical  equipment  and  supplies, 
which  includes  prosthetics  (or  artificial  limbs  or  other  body  parts)  and  orthotics  (or  braces)  to- 
taled approximately  $9  billion  for  calendar  year  2002.  This  category  includes  some  drugs  covered 
under  part  B,  such  as  drugs  used  in  a piece  of  equipment — for  example,  a nebulizer  or  an  infu- 
sion pump. 

t27tU.S.  General  Accounting  Office,  Medicare:  Home  Oxygen  Program  Warrants  Continued 
HCF A Attention,  GAO/HEHS-98-17  (Washington,  D.C.:  Nov.  7.  1997). 

[28]  while  Medicare  does  not  have  a comprehensive  outpatient  drug  benefit,  certain  drugs  and 
biologicals  are  covered  under  part  B of  the  program,  which  also  provides  coverage  for  certain 
physician,  outpatient  hospital,  laboratory,  and  other  services  to  beneficiaries  who  pay  monthly 
premiums.  See  U.S.  General  Accounting  Office,  Medicare:  Payments  for  Covered  Outpatient 
Drugs  Exceed  Providers’  Cost,  GAO-Ol-1118  (Washington,  D.C.:  Sept.  21,  2001). 

[29]  Hemophilia  treatment  centers  and  homecare  companies  are  the  two  major  providers  of  clot- 
ting factors  to  beneficiaries.  See  U.S.  General  Accounting  Office,  Medicare:  Payment  for  Blood 
Clotting  Factor  Exceeds  Providers’  Acquisition  Cost,  GAO-03-184  (Washington,  D.C.:  Jan.  10, 
2003). 
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ported  in  2001  that  pharmacy  suppliers  could  acquire  the  two  most  common  in- 
halation drugs,  which  are  among  the  five  drugs  with  the  highest  Medicare  pay- 
ments, for  a 78  percent  to  85  percent  discount  from  AWPJ30!  As  a consequence 
of  Medicare’s  pricing  method,  its  payments  are  not  related  to  market  prices  that 
physicians  and  suppliers  actually  pay. 

We  made  two  recommendations  to  improve  drug  pricing  that  could  also  be  appli- 
cable to  pricing  for  medical  equipment  and  supplies.  They  are  to:  1)  use  information 
on  market  transactions  already  available  to  VA  and  HHS  as  a benchmark  for  Medi- 
care payment  and  2)  examine  the  benefits  and  risks  of  expanding  competitive  bid- 
ding. 

CMS’s  recent  competitive  bidding  demonstration  to  set  fees  for  selected  medical 
equipment,  supplies,  and  covered  outpatient  drugs  suggests  that  such  competition 
can  lead  to  lower  prices.  Preliminary  annual  gross  savings  from  competitive  bidding 
were  estimated  to  range  from  17  percent  to  22  percent  for  the  products  bid  com- 
pared to  fee  schedule  amounts.  However,  CMS  would  need  statutory  authority  to 
use  this  method  of  setting  fees  on  a wider  scale. 

Current  Legislation  Introduces  Operational  Changes  To  Address  Certain  Program 
Administration  and  Payment  Issues 

• In  this  session  of  the  Congress,  both  Houses  have  passed  major  legislation 
that — if  reconciled  and  signed  into  law — would  restructure  Medicare  through 
adding  a prescription  drug  benefit.  Depending  on  how  it  is  finalized,  this  legis- 
lation may  also  introduce  significant  operational  changes  to  the  Medicare  pro- 
gram. 

• Competitive  contracting  for  claims  administration — Under  Medicare’s  current 
statute  and  regulations,  its  contracting  authority  and  practices  differ  from  those 
embodied  in  standard  federal  contracting  law  and  regulations.  One  key  dif- 
ference is  that  CMS  generally  does  not  competitively  bid  for  the  services  of  its 
claims  administration  contractors.  Both  the  Senate  and  the  House  bills  amend 
the  Medicare  statute  to  require  competitive  contracting  for  claims  administra- 
tion. This  authority  has  the  potential  for  significantly  improving  Medicare  pro- 
gram administration.  Nevertheless,  managing  the  transition  to  a competitive 
contracting  environment  will  be  an  enormous  new  challenge.  Federal  agencies 
that  manage  large  procurements  of  contracted  services — such  as  the  depart- 
ments of  Energy  and  Defense — have  had  problems  with  cost  and  schedule  over- 
runs and  have  failed  to  hold  their  contractors  accountable  for  performance. [31i 
CMS  would  need  to  carefully  manage  its  own  contracting  efforts  to  avoid  some 
of  the  pitfalls  experienced  by  other  agencies. 

• Setting  payments  for  medical  equipment  and  supplies  and  covered  outpatient 
drugs — The  House  and  the  Senate  bills  have  taken  different  approaches  to  this 
issue,  but  both  have  sections  that  are  designed  to  address  payment-setting  for 
medical  equipment,  supplies,  and  currently  covered  prescription  drugs.  The 
House  passed  legislation  that  would  give  CMS  authority  to  use  competitive  bid- 
ding to  set  payments  for  certain  medical  equipment,  supplies,  and  certain 
drugs.  It  would  also  allow  market  information  from  these  efforts  to  be  used  as 
a benchmark  for  national  payments.  The  Senate  bill  continued  to  rely  on  AWP 
as  a pricing  mechanism  for  currently  covered  outpatient  drugs.  However,  it  al- 
lowed CMS  to  substitute  payment  amounts  that  differed  from  those  linked  to 
AWP,  using  amounts  developed  through  a new  process  and  based  on  market 
price  information  from  a number  of  specified  sources. 

Medicare  Reform  Calls  for  Aligning  Incentives  and  Strengthening  Account- 
ability 

The  2003  Trustees’  annual  report  reminds  us  that  Medicare  as  it  is  currently 
structured  is  not  fiscally  sustainable.  The  retirement  of  the  baby  boom  generation 
will  place  huge  fiscal  pressures  on  the  program.  Between  now  and  2035,  the  number 
of  people  age  65  and  older  will  double.  Federal  health  and  retirement  spending  on 
Medicare  and  Social  Security  are  expected  to  increase,  as  people  live  longer  and 
spend  more  time  in  retirement,  as  shown  in  figure  3. 


i™)  GAO-Ol-1118. 

|31|U.S.  General  Accounting  Office,  High-Risk  Series:  An  Update,  GAO-Ol-263  (Washington, 
D.C.:  January  2001). 
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Figure  3:  Medicare  Is  Projected  to  Grow  Dramatically  As  A Share  of  GDP 
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Source:  CMS,  Office  of  the  Actuary 

Notes:  Projections  are  based  on  the  intermediate  assumptions  of  the  2003 
Trustees’  Reports  for  Hospital  Insurance  (HI)  and  Supplemental  Medical  Insur- 
ance (SMI). 

Moreover,  the  baby  boomers  will  have  fewer  workers  to  support  them  in  retire- 
ment. Further  fiscal  pressures  will  be  placed  on  the  program  by  a new  prescription 
drug  benefit,  although  adding  coverage  that  includes  protection  against  financially 
devastating  drug  costs  will  help  beneficiaries  who  lack  prescription  drug  coverage. 

While  the  demographic  trends  will  affect  both  Medicare  and  Social  Security,  Medi- 
care spending  growth  also  reflects  rising  health  care  costs.  The  growth  of  medical 
technology  has  contributed  to  the  number  and  quality  of  health  care  services,  but 
has  helped  increase  health  care  costs,  which  have  risen  faster  than  inflation.  Con- 
sumers are  less  sensitive  to  those  costs  when  third  parties  pay  most  of  the  price 
tag.  As  figure  4 shows,  the  percentage  of  health  care  costs  paid  through  out-of-pock- 
et spending  has  declined  in  the  last  40  years,  with  private  and  public  insurance  pay- 
ing a larger  share. 

Figure  4:  Out-ofiPocket  Spending  Has  Declined  Substantially  Over  The  Last 

Four  Decades 
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Source:  CMS,  Office  of  the  Actuary,  National  Health  Statistics  Group 
Note:  The  figure  for  2002  is  estimated.  Out-of-pocket  spending  includes  direct 
spending  by  consumers  on  coinsurance,  deductibles,  and  any  amounts  not  cov- 
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ered  by  insurance.  Out-of-pocket  premiums  paid  by  individuals  are  not  counted 
here,  but  are  counted  as  part  of  Private  Health  Insurance. 

Providing  tax  preferences  for  health  insurance  further  masks  the  full  costs  of  care 
and  can  work  at  cross  purposes  to  the  goal  of  moderating  health  care  spending.  This 
suggests  that  some  of  the  solutions  to  Medicare’s  dilemma  reside  outside  the  pro- 
gram— in  the  larger  arena  of  the  health  care  system,  its  cost  drivers,  and  the  tax 
preferences  that  support  them. 

Given  this  context,  aligning  incentives  to  restrain  spending  growth  and  strength- 
en accountability  within  the  program — while  not  sufficient  by  themselves — are  still 
necessary.  This  is  an  ongoing  effort  that  has  to  be  accomplished  in  myriad  small 
and  large  steps  in  the  current  program  and  as  changes  are  made  to  it.  At  present, 
84  percent  of  beneficiaries  are  in  the  traditional  fee-for-service  Medicare  program. 
As  a consequence,  traditional  Medicare  is  likely  to  have  a significant  role  for  years. 
Addressing  its  flaws — such  as  billions  in  improper  payments  and  sometimes  overly 
generous  payments — is  critical  to  any  effort  to  restrain  spending  growth. 

Unfortunately,  addressing  these  flaws  is  unlikely  to  be  sufficient  to  restrain  Medi- 
care’s growth.  Substantive  financing  and  programmatic  reforms  will  be  necessary  to 
put  Medicare  on  a sustainable  footing  for  the  future.  Without  such  fundamental  re- 
forms, Medicare’s  growth  threatens  to  absorb  ever-increasing  shares  of  the  nation’s 
budgetary  and  economic  resources.  As  we  seek  to  bring  our  government  in  line  with 
21st  century  challenges,  we  must  be  mindful  that  health  care  costs  compete  with 
other  legitimate  priorities  in  the  federal  budget,  and  their  projected  growth  threat- 
ens to  crowd  out  future  generation’s  flexibility  to  decide  which  competing  priorities 
will  be  met.  The  public  sector  can  play  an  important  role  in  educating  the  nation 
about  the  limits  of  public  support.  In  this  regard,  we  are  preparing  a health  care 
framework  that  includes  a set  of  principles  to  help  policymakers  in  their  efforts  to 
assess  various  health  financing  reform  options.  By  facilitating  debate,  the  frame- 
work can  encourage  acceptance  of  changes  necessary  to  put  us  on  a path  to  fiscal 
sustainability. 

TAX  COMPLIANCE  AND  PREFERENCES 

Ensuring  that  taxpayers  meet  their  tax  obligations  under  an  increasingly  complex 
tax  code  has  long  presented  the  IRS  with  daunting  challenges.  Although  the  major- 
ity of  taxpayers  voluntarily  and  timely  pay  the  taxes  they  owe,  regrettably  high  lev- 
els of  noncompliance  by  some  taxpayers  persist.  Some  noncompliance  is  intentional 
and  may  be  due  to  outright  fraud  and  the  use  of  abusive  tax  shelters  or  schemes. 
In  other  cases,  noncompliance  stems  from  unintentional  errors  and  taxpayers’  mis- 
understanding of  their  obligations.  Regardless  of  the  cause  or  type  of  taxpayer — cor- 
porate, individual,  or  other — we  have  designated  the  collection  of  unpaid  taxes  as 
a high-risk  area.  This  high-risk  area  includes  detecting  noncompliance  and  col- 
lecting taxes  due  but  not  paid.  More  broadly,  Congress  has  created  an  increasing 
number  of  tax  preferences  that  IRS  must  administer.  In  some  cases,  those  tax  pref- 
erences are  among  the  largest  federal  efforts  to  address  social  and  other  problems. 
Yet  the  economy,  efficiency,  and  effectiveness  of  those  preferences  in  achieving  their 
purposes  are  often  not  well  understood.  A better  understanding  of  how  well  these 
preferences  work  would  both  support  improving  them  as  well  as  reconsidering 
whether  certain  preferences  should  be  retained. 

Tax  Compliance  and  Collection  Activity  Declines  Are  Of  Increasing 
Concern 

Because  of  the  potential  revenue  losses  and  the  threat  to  voluntary  compliance, 
the  collection  of  unpaid  taxes  is  a high-risk  area.  Collecting  taxes  due  the  govern- 
ment has  always  been  a challenge  for  IRS,  but  in  recent  years  the  challenge  has 
grown.  Collecting  taxes  due  includes  both  compliance  programs,  like  audits,  that 
identify  those  who  owe  more  than  they  self-report,  and  collection  programs  that  seek 
payment  of  taxes  assessed  but  not  timely  paid.  However,  IRS  compliance  and  collec- 
tions programs  have  seen  larger  workloads,  less  staffing,  and  fewer  cases  closed  per 
employee. 

For  the  last  several  years,  Congress  and  others  have  been  concerned  that  the  de- 
clines in  IRS’s  enforcement  programs  are  eroding  taxpayers’  confidence  that  their 
friends,  neighbors,  and  business  competitors  are  also  paying  their  fair  share  of 
taxes,  which  may  put  at  risk  their  willingness  to  voluntarily  comply  with  the  tax 
laws.  Further,  there  is  some  evidence  that  willingness  to  voluntarily  comply  with 
the  tax  laws  may  be  declining.  A survey  conducted  by  the  IRS  Oversight  Board  in 
2001  found  that  the  percentage  of  respondents  who  thought  it  was  never  acceptable 
to  cheat  on  their  income  taxes  was  76  percent,  which  was  down  from  87  percent 
who  felt  that  way  in  a 1999  survey.  Also,  42  percent  of  respondents  to  the  2001  sur- 
vey said  that  they  believed  it  was  more  likely  than  in  it  was  in  the  past  that  people 
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do  not  report  and  pay  their  fair  amount  of  taxes  and  9 percent  said  that  they  were 
more  iikely  to  take  a chance  on  being  audited  than  they  had  been  before.  i32l 

Unfortunately,  not  enough  is  known  at  present  about  the  extent  of  noncompliance 
and  where  problems  are  the  most  serious.  IRS  only  recently  restarted  the  research 
program  necessary  to  develop  this  information  after  many  years  without  such  re- 
search. When  last  IRS  last  conducted  detailed  compliance  research  using  tax  year 
1988  data,  some  types  of  taxpayers  were  found  to  have  especially  serious  compliance 
problems.  For  example,  small  business  noncompliance  was  about  40  percent,  farm 
and  non-farm  sole  proprietor  noncompliance  was  about  32  percent,  and  informal 
suppliers’  noncompliance  was  about  81  percent,  i-331  While  specific,  current  data  is  not 
yet  available,  the  IRS  Commissioner  said  in  May  2002  congressional  hearings  that 
IRS  was  not  providing  taxpayers  with  adequate  assurance  that  their  neighbors  or 
competitors  were  complying  with  the  tax  laws  and  paying  what  they  owed. 

The  number  of  tax  returns  increases  every  year.  Between  1993  and  2002,  the 
number  of  individual  returns  filed  went  from  114.7  million  to  approximately  130 
million — a 13  percent  increase  over  those  10  years.  IRS  projects  the  number  of  total 
individual  returns  filed  will  be  132.3  million  in  2003  and  continue  to  increase  at  an 
annual  rate  of  1.5  percent  until  2009.  Such  a rate  of  increase  would  lead  to  145.3 
million  total  individual  returns  filed  in  2009.  Returns  from  businesses  and  other  en- 
tities have  also  increased  substantially. 

WTiile  the  number  of  tax  returns  has  increased,  key  compliance  program  rates 
have  declined.  In  testimonies  and  reports,  GAO  has  highlighted  large  and  pervasive 
declines  in  IRS’s  compliance  programs.  These  programs,  not  all  of  which  have  seen 
declines,  include  computerized  checks  for  nonfiling  and  underreported  income  as 
well  as  audits  of  both  individual  taxpayers  and  business  entities.  Between  1996  and 
2001,  key  programs  generally  experienced  growing  workloads,  decreased  staffing, 
and  decreases  in  the  number  of  cases  closed  per  employee.  Figure  5 shows  the  de- 
cline in  audit  rates  for  different  types  of  taxpayers. 

Figure  5:  Change  in  Percentage  of  Returns  Audited,  1996-2001 
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Even  as  these  audit  rates  decline,  IRS  has  faced  new  challenges  in  ensuring  that 
individuals,  small  businesses,  and  corporations  pay  the  taxes  they  owe.  IRS’s  Chief 


t32]  These  two  questions  were  new  in  the  2001  survey  so  there  are  not  comparative  figures 
from  1999. 

[33]  Informal  suppliers  are  sole  proprietors  who  operate  in  an  informal  business  style,  such  as 
door-to-door  sales  and  individuals  who  moonlight  to  augment  their  wage  income. 
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Counsel  has  said  that,  in  the  1990s,  thousands  of  corporations  and  wealthy  individ- 
uals participated  in  abusive  tax  shelters  promoted  by  accounting  firms,  law  firms, 
investment  banks,  and  others,  and  the  tax  benefits  claimed  per  taxpayer  were  sig- 
nificant. To  deal  with  this  and  other  problems,  the  President’s  fiscal  year  2004  budg- 
et proposal  noted  that  IRS  is  shifting  enforcement  resources  from  the  tax  returns 
of  lower-income  individuals  and  small  corporations.  One  recent  IRS  initiative  re- 
sulted in  1,206  taxpayers  disclosing  transactions  involving  $30  billion  in  claimed 
losses  and  deductions. 

IRS  faces  challenges  in  executing  its  strategy  for  dealing  with  tax  shelters  and 
schemes.  As  the  former  Commissioner  of  Internal  Revenue  noted,  abusive  shelters 
have  been  factually  and  legally  complex,  accompanied  by  tax  opinions  legitimizing 
transactions  and  encouraging  litigation.  Also,  in  a September  2001  report,  the 
Treasury  Inspector  General  for  Tax  Administration  recommended  that  IRS  start 
laying  a better  foundation  for  its  strategy  by  more  precisely  estimating  the  shelter 
problem.  IRS  agreed  to  estimate  abusive  corporate  shelters’  potential  tax  revenue 
effect. 

Another  increasingly  challenging  area  is  that  of  corporate  inversions.  According 
to  a 2002  Department  of  a Treasury  report,  corporate  inversions  are  transactions 
that  change  a U.S. -based  multinational  group’s  structure  “so  that  a new  foreign  cor- 
poration, typically  located  in  a low-  or  no-tax  country,  replaces  the  existing  U.S.  par- 
ent corporation  as  the  parent  of  the  corporate  group.”  l34'  The  report  stated  that  al- 
though such  transactions  were  not  new,  they  were  growing  in  frequency,  size,  and 
profile.  Instead  of  being  motivated  by  market  conditions,  they  were  motivated  large- 
ly by  available  tax  savings  and  involved  little  or  no  immediate  operational  change. 
According  to  Treasury,  the  fact  that  our  tax  law  operates  so  that  substantial  tax 
reductions  are  available  through  transactions  of  more  form  than  substance  is  trou- 
bling to  both  policymakers  and  the  public. 

IRS  collections  programs  are  also  increasingly  stressed.  As  we  reported  in  May 
2002,  between  fiscal  years  1996  and  2001  trends  in  the  collection  of  delinquent  taxes 
showed  almost  universal  declines  in  collection  program  performance  in  terms  of  cov- 
erage of  workload,  cases  closed,  direct  staff  time  used,  productivity,  and  dollars  of 
unpaid  taxes  collected!35]  Although  the  number  of  delinquent  cases  assigned  to  col- 
lectors went  down  during  this  period,  the  number  of  collections  cases  closed  declined 
more  rapidly,  creating  an  increasing  gap.  During  that  6-year  period,  the  gap  be- 
tween the  new  collection  workload  and  collection  cases  closed  grew  at  an  average 
annual  rate  of  about  31  percent,  as  shown  in  figure  6.[36l 


I34)  Department  of  the  Treasury,  Office  of  Tax  Policy,  Corporate  Inversion  Transactions:  Tax 
Policy  Implications,  (Washington,  D.C.:  May  17,  2002). 

|35l  U.S.  General  Accounting  Office,  Tax  Administration:  Impact  of  Compliance  and  Collection 
Program  Declines  on  Taxpayers,  GAO-02-674  (Washington,  D.C.:  May  22,  2002). 

1361  Workload  is  the  number  of  delinquent  accounts  assigned  to  field  and  telephone  collection. 
Work  completed  is  the  number  of  delinquent  accounts  worked  to  closure,  excluding  accounts  for 
which  collection  work  has  been  deferred. 
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Figure  6:  Percentage  Gap  Between  New  Collection  Workload  and  Work 
Completed,  Fiscal  Years  1996-2002 


The  increasing  gap  between  collection  workload  and  collection  work  completed  led 
IRS  in  March  1999  to  start  deferring  collection  action  on  billions  of  dollars  in  delin- 
quencies. Officials  recognized  that  they  could  not  work  all  collection  cases,  and  they 
believed  that  they  needed  to  be  able  to  deal  with  taxpayers  more  quickly;  particu- 
larly taxpayers  who  were  still  in  business  and  owed  employment  taxes  J37i 

By  the  end  of  fiscal  year  2002,  after  the  deferral  policy  had  been  in  place  for  about 
3 and  one-half  years,  IRS  had  deferred  taking  collection  action  on  about  $15  billion 
in  unpaid  taxes,  interest,  and  penalties  that  are  likely  collectable.  IRS’s  deferral  of 
collection  action  has  declined  somewhat  since  the  deferral  policy  was  adopted.  Al- 
though the  rate  has  declined  from  45  percent  in  2000,  in  2002  IRS  was  still  defer- 
ring collection  action  on  about  one  out  of  three  collection  cases — about  32  percent. 

IRS  is  working  to  reverse  these  declines.  One  key  element  of  improving  IRS’s  com- 
pliance programs  is  obtaining  current  measures  of  compliance  to  use  in  targeting 
IRS’s  scarce  resources  to  known  compliance  problems.  The  National  Research  Pro- 
gram (NRP)  is  a major  effort  now  underway  at  IRS  to  identify  the  extent  and 
sources  of  noncompliance.  The  current  NRP  initiative  includes  individual  returns, 
including  taxpayers  reporting  income  from  small  businesses.  IRS  plans  to  conduct 
future  iterations  of  NRP  for  different  types  of  returns  and  to  return  to  individual 
filers  every  3 years.  We  have  reported  that  the  program’s  design  is  likely  to  yield 
the  detailed  information  IRS  needs  about  the  extent  and  causes  of  noncompliance 
and  enable  IRS  to  improve  its  targeting  of  compliance  programs. l38i 
Another  key  to  improving  IRS’s  compliance  and  collections  programs  is  to  make 
more  efficient  use  of  its  resources.  IRS  has  a number  of  reengineering  efforts  under- 
way to  improve  its  compliance  and  collection  processes.  These  efforts  range  from  rel- 
atively small-scale  improvements  to  much  more  ambitious  changes.  For  example, 
IRS  is  seeking  to  substantially  increase  the  amount  of  information  available  to  its 
auditors  before  they  first  contact  a taxpayer.  The  goal  is  to  make  the  best  use  of 
the  information  IRS  already  has  available  to  it  before  commencing  an  audit.  IRS 
is  also  seeking  to  change  the  way  it  identifies  collections  cases  to  pursue  in  order 


i-37 1 IRS  considers  employment  tax  compliance  to  be  among  the  most  challenging  issues  for 
small  business,  since  delinquent  tax  can  rapidly  compound  beyond  the  employer’s  ability  to  pay. 
See  U.S.  General  Accounting  Office,  Tax  Administration:  IRS’s  Efforts  to  Improve  Compliance 
with  Employment  Tax  Requirements  Should  Be  Evaluated,  GAO-02-92,  (Washington,  D.C.; 
Jan.  15,  2002). 

E38JU.S.  General  Accounting  Office,  Tax  Administration:  New  Compliance  Research  Effort  is 
on  Track,  but  Important  Work  Remains,  GAO-02-769,  (Washington,  D.C.:  June  27,  2002);  and 
U.S.  General  Accounting  Office,  Internal  Revenue  Service:  Assessment  of  Fiscal  Year  2004 
Budget  Request  and  2003  Filing  Season  Performance  to  Date,  GAO-03-641T,  (Washington, 
D.C.:  Apr.  8,  2003). 
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to  improve  targeting  of  scarce  collections  resources  towards  cases  that  it  is  most 
worthwhile  to  pursue. 

Yet  another  key  to  ensuring  that  taxpayers  meet  their  obligations  is  adequately 
staffing  IRS’s  compliance  and  collections  programs.  Since  2001,  IRS’s  budget  re- 
quests have  made  increasing  its  compliance  and  collection  staff  one  of  several  key 
priorities.  However,  staffing  in  two  key  compliance  and  collection  occupations — rev- 
enue agents  and  revenue  officers — was  lower  in  2002  than  in  2000.  This  continues 
a general  trend  of  declining  staffing  in  these  occupations  for  a number  of  years. 

While  tax  compliance  and  collection  issues  can  be  found  in  many  areas,  I would 
like  to  give  a few  examples  of  persistent  compliance  issues.  This  is  by  no  means  an 
inclusive  list.  For  example,  compliance  issues  are  also  pervasive  in  the  area  of  excise 
taxes,  such  as  fuel  tax  evasion. 

Employment  Tax  Compliance 

In  fiscal  year  2000,  IRS  collected  $1.3  trillion  in  amounts  withheld  by  employers 
from  employees’  salaries  to  cover  individual  federal  income  tax,  Social  Security,  and 
Medicare  taxes;  and  in  employers’  matching  amounts  for  Social  Security  and  Medi- 
care taxes.  Although  the  majority  of  employers  withhold,  match,  and  deposit  these 
taxes  as  required,  for  those  who  fail  to  do  so,  the  amount  of  unpaid  employment 
taxes,  penalty  and  interest  has  grown  significantly.  As  of  September  30,  2001,  IRS 
data  showed  that  employers  owed  about  $49  billion  in  delinquent  employment  taxes, 
penalties  and  interest. 

The  businesses  that  failed  to  remit  payroll  taxes  were  typically  in  wage-based  in- 
dustries and  had  few  available  assets  from  which  IRS  could  recover  these  taxes. 
They  were  usually  small,  closely  held  businesses  using  a corporate  structure.  The 
most  common  types  of  businesses  or  industries  with  unpaid  payroll  taxes  included 
construction  companies  and  restaurants,  although  other  types  of  businesses  (includ- 
ing computer  software,  child  care,  and  professional  services  such  as  legal,  medical, 
and  accounting  firms)  also  have  unpaid  payroll  taxes.  Most  unpaid  payroll  taxes  are 
not  fully  collectible,  and  there  is  often  no  recovery  potential  as  many  of  the  busi- 
nesses are  insolvent,  defunct,  and  otherwise  unable  to  pay. 

To  the  extent  that  withholdings  are  not  forwarded  to  the  Federal  Government,  the 
business  is  liable  for  these  amounts,  as  well  as  its  matching  contributions.  Under 
the  Internal  Revenue  Code,  individuals — typically  officers  of  a corporation  such  as 
a president  or  treasurer — who  are  determined  by  IRS  to  be  “willful  and  responsible” 
for  the  nonpayment  of  federal  income  taxes  and  the  employee’s  Social  Security  and 
Medicare  taxes  can  be  held  personally  liable  for  the  unpaid  taxes  and  assessed  pen- 
alties. More  than  one  individual  can  be  found  willful  and  responsible  for  a business’s 
failure  to  pay  the  Federal  Government  withheld  payroll  taxes  and  can  be  assessed 
a penalty.  IRS  considers  employment  tax  compliance  to  be  among  the  most  chal- 
lenging issues  for  small  businesses,  since  delinquent  tax  may  rapidly  compound  be- 
yond the  employers’  ability  to  pay — ultimately  placing  their  business  in  financial 
jeopardy. 

In  2002,  we  reported  that  IRS  had  four  programs  to  prevent  or  reduce  employers’ 
tax  delinquencies.  Two  of  these  programs  were  designed  to  achieve  early  contact 
with  employers  and  two  were  designed  to  identify  employers  with  existing,  multiple 
employment  tax  delinquencies  and  help  them  to  return  to  compliance.  However,  we 
found  that  IRS  had  not  successfully  evaluated  these  programs.  We  recommended 
IRS  do  so  since  without  an  evaluation  IRS  does  not  know  the  benefits,  if  any,  of 
the  programs,  whether  they  need  to  be  improved,  or  whether  the  programs  should 
even  be  continued. 

Levies  of  Federal  Payments 

Many  taxpayers  who  are  delinquent  in  paying  their  federal  taxes  are  receiving  bil- 
lions of  dollars  in  federal  payments  annually.  IRS  and  federal  payment  records  indi- 
cate that  nearly  1 million  taxpayers  owed  about  $26  billion  in  delinquent  taxes  as 
of  February  2002  and  were  receiving  some  type  of  federal  payments.  To  help  the 
IRS  collect  these  delinquent  tax  debts,  provisions  in  the  Taxpayer  Relief  Act  of  1997 
gave  IRS  authority  to  continuously  levy  I40'  up  to  15  percent  of  certain  federal  pay- 


|391U.S.  General  Accounting  Office,  Tax  Administration:  IRS’s  Efforts  to  Improve  Compliance 
with  Employment  Tax  Requirements  Should  Be  Evaluated,  GAO-02-92  (Washington,  D C : Jan. 
15,  2002). 

[4<)|  Levy  is  the  legal  process  by  which  IRS  orders  a third  party  to  turn  over  property  in  its 
possession  that  belongs  to  the  delinquent  taxpayer  named  in  a notice  of  levy.  A continuous  levy 
remains  in  effect  from  the  date  such  levy  is  first  made  until  the  tax  debt  is  fully  paid  or  IRS 
releases  the  levy. 
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merits  made  to  delinquent  taxpayers. i41i  Payments  subject  to  IRS’s  continuous  levy 
program  include  Social  Security,  federal  salary  and  retirement  payments,  and  fed- 
eral vendor  payments.  According  to  IRS,  the  program  resulted  in  collecting  over  $60 
million  in  fiscal  year  2002  by  directly  levying  federal  payments. 

GAO  has  issued  three  reports  including  several  recommendations  focused  on  in- 
creasing collections  and  assuring  that  safeguards  are  in  place  so  that  only  taxpayers 
with  valid  tax  debts  are  levied.  Although  progress  has  been  made  in  establishing 
the  continuous  levy  program,  several  changes  to  the  continuous  levy  program,  which 
have  yet  to  be  implemented,  could  yield  millions  of  dollars  in  additional  revenue. 
For  example,  in  our  2000  report  we  estimated  that  as  much  as  $77.7  million  t42!  an- 
nually in  additional  revenue  could  be  generated  if  IRS  broadened  the  program  to 
include  spouses  held  by  IRS  to  be  liable  for  joint  tax  delinquencies  and  individuals 
with  multiple  IRS  identification  numbers.  143]  IRS  has  not  yet  implemented  this  rec- 
ommendation. 

In  our  2001  report,  we  found  that  several  large  agencies  were  not  included  in  the 
continuous  levy  program.i44!  We  found,  that  as  of  June  30,  2000,  about  70,400  indi- 
viduals and  businesses  that  received  an  estimated  $8.2  billion  annually  in  federal 
payments  collectively  from  three  large  agencies — the  United  States  Postal  Service, 
the  Department  of  Defense,  and  CMS,  which  disburses  Medicare  fee-for-service  pay- 
ments— owed  over  $1  billion  in  federal  taxes.  We  estimated  that  IRS  could  recover 
at  least  $270  million  annually  in  delinquent  federal  taxes  if  these  payments  were 
included  in  the  continuous  levy  program. 

In  our  2003  report  we  found  that  IRS  blocks  many  eligible  delinquent  accounts 
from  being  included  in  the  Federal  Payment  Levy  Program,  missing  an  opportunity 
to  gather  information  on  which  debtors  are  receiving  federal  payments. f45!  IRS  offi- 
cials imposed  these  blocks  because  of  concerns  that  the  potential  volume  of  levies — 
about  1.4  million  taxpayer  accounts — would  disrupt  ongoing  collection  activities. 
However,  we  estimate  that  about  112,000  would  actually  qualify  for  levy.  These  tax- 
payers were  collectively  receiving  about  $6.7  billion  in  federal  payments  and  owed 
about  $1.5  billion  in  delinquent  taxes.  In  January  2003,  IRS  unblocked  and  began 
matching  delinquent  taxpayer  accounts  identified  as  receiving  a federal  salary  or 
annuity  payment.  IRS  officials  will  not  unblock  the  remaining  delinquent  accounts 
until  sometime  in  2005. 

Earned  Income  Credit  (EIC)  Noncompliance 

For  tax  year  2001,  about  $31  billion  was  paid  to  about  19  million  EIC  claimants. 
Although  researchers  have  reported  that  the  EIC  has  generally  been  a successful 
incentive-based  antipoverty  program,  IRS  has  reported  high  levels  of  EIC  overpay- 
ments going  back  to  1985.  IRS’s  most  recent  study,  released  in  2002,  estimated  that 
between  $8.5  and  $9.9  billion  should  not  have  been  paid  out  to  EIC  claimants  for 
tax  year  1999,  and  earlier  IRS  studies  also  found  significant  problems  with  the  pro- 
gram. Table  1 shows  the  rates  of  EIC  overclaims  estimated  by  IRS  in  three  EIC 
compliance  studies. 


Table  1:  EIC  Overclaim  Rates  for  Selected  Years — Overclaim  rate  estimates 


Tax  year 

Lower-bound 

Upper-bound 

1994  

;■  ~ ; 

23.5 

1997  

23.8 

25.6 

1999  

27.0 

31.7 

Source:  IRS  reports. 


!41!  Specifically,  the  1997  legislation  allows  continuous  levy  of  “specified  payments,”  including 
nonmeans-tested  federal  payments,  as  well  as  certain  previously  exempt  payments. 

1421  The  95-percent  confidence  interval  for  the  $77.7  million  ranges  from  $73.5  million  to  $81.9 
million. 

t43)U.S.  General  Accounting  Office,  Tax  Administration:  IRS’s  Levy  of  Federal  Payments  Could 
Generate  Millions  of  Dollars,  GAO/GGD-OO-65,  (Washington,  D.C.:  Apr.  7,  2000). 

f44J  U.S.  General  Accounting  Office,  Tax  Administration:  Millions  of  Dollars  Could  be  Collected 
if  IRS  Levied  More  Federal  Payments,  GAO-Ol-711,  (Washington,  D.C.:  July  20,  2001). 

[ 451  U.S.  General  Accounting  Office,  Tax  Administration:  Federal  Payment  Levy  Program  Meas- 
ures, Performance,  and  Equity  Can  Re  Improved,  GAO-03-356,  (Washington,  D.C.:  Mar.  6, 
2003). 
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Notes:  All  overclaim  rates  were  adjusted  by  IRS  to  reflect  dollars  recovered  from  ineligible  recipients.  For 
1994  only  a single  estimate  was  available.  In  1997  and  1999,  because  not  all  individuals  responded  to  audit 
contacts,  IRS  used  certain  assumptions  to  estimate  an  overclaim  rate  range.  The  lower  bound  assumes  that 
the  overclaim  rate  for  nonrespondents  is  the  same  as  for  the  respondents,  while  the  upper  bound  assumes  that 
all  nonrespondents  are  overclaims. 

Administering  the  EIC  is  not  an  easy  task — IRS  has  to  balance  its  efforts  to  help 
ensure  that  all  qualified  persons  claim  the  credit  with  its  efforts  to  protect  the  integ- 
rity of  the  tax  system  and  guard  against  fraud  and  other  forms  of  noncompliance 
associated  with  the  credit.  Further,  the  complexity  of  the  EIC  may  contribute  to 
noncompliance.  The  EIC  is  among  the  more  complex  provisions  of  the  tax  code, 
which  can  contribute  to  unintentional  errors  by  taxpayers.  In  addition,  unlike  other 
income  transfer  programs,  the  EIC  relies  more  on  self-reported  qualifications  of  in- 
dividuals than  on  program  staff  reviewing  documents  and  other  evidence  before 
judging  claimants  to  be  qualified  for  assistance. 

Early  in  2002,  the  Assistant  Secretary  of  the  Treasury  and  the  IRS  commissioner 
established  a joint  task  force  to  seek  new  approaches  to  reduce  EIC  noncompliance. 
The  task  force  sought  to  develop  an  approach  to  validate  EIC  claimants’  eligibility 
before  refunds  are  made,  while  minimizing  claimants’  burden  and  any  impact  on  the 
EIC’s  relatively  high  participation  rate.  Through  this  initiative,  administration  of 
the  EIC  program  would  become  more  like  that  of  a social  service  program  for  which 
proof  of  eligibility  is  required  prior  to  receipt  of  any  benefit. 

According  to  IRS,  three  areas — qualifying  child  eligibility,  improper  filing  status, 
and  income  misreporting  (i.e.,  underreporting) — account  for  nearly  70  percent  of  all 
EIC  refund  errors.  Although  the  task  force  initiative  is  designed  to  address  each  of 
these  sources  of  EIC  noncompliance,  many  of  the  details  about  its  implementation 
are  still  to  be  settled.  A significant  change  to  the  initiative  was  announced  on  June 
13,  2003,  when  IRS  said  that  its  pilot  effort  to  precertify  the  eligibility  of  qualifying 
children  for  the  EIC  would  not  include  requesting  claimants  to  show  their  relation- 
ship to  the  qualifying  child.  Because  planning  and  implementation  for  the  EIC  ini- 
tiative will  proceed  simultaneously,  its  success  will  depend  on  careful  planning  and 
close  management  attention. 

As  with  other  tax  compliance  issues  such  as  corporate  tax  evasion,  Congress  has 
focused  oversight  attention  on  the  EIC  initiative  and  continued  oversight  can  help 
ensure  that  the  initiative  balances  efforts  to  reduce  EIC  overpayments  with  contin- 
ued efforts  to  maintain  or  increase  the  portion  of  the  ElC-eligible  population  that 
receives  the  credit.  Further,  Congress  can  consider  making  the  several  definitions 
of  children  in  the  tax  code  more  uniform.  The  differing  definitions  contribute  to  the 
complexity  taxpayers  face  and  complexity  is  widely  believed  to  contribute  to  errors 
taxpayers  make  in  claiming  the  EIC.  As  early  as  1993  we  had  suggested  that  Con- 
gress consider  changes  that  would  have  made  the  definitions  for  children  more  simi- 
lar for  several  tax  purposes.  More  recently,  IRS’s  Taxpayer  Advocate,  the  Joint 
Committee  on  Taxation,  and  the  Department  of  the  Treasury  have  made  proposals 
as  well. 

The  Economy,  Efficiency,  or  Effectiveness  of  Tax  Preferences  Are  Often  Not 
Well  Understood 

Tax  preferences  are  often  intended  to  achieve  policy  goals  that  may  be  similar  to 
those  of  federal  spending  programs.  However,  data  on  the  economy  efficiency,  and 
effectiveness  of  tax  preferences  is  often  lacking.  Further,  tax  preferences  are  not 
subject  to  some  review  processes  that  would  support  more  integrated  and  informed 
decisions  about  what  the  government  does  and  how  it  does  it. 

Tax  preferences  refer  to  departures  from  the  normal  tax  structure  designed  to 
favor  a particular  industry,  activity,  or  class  of  persons  through  special  deductions, 
credits,  and  other  tax  benefits.  Tax  preferences  currently  in  place  include  programs 
to  encourage  economic  development  in  disadvantaged  areas,  build  affordable  hous- 
ing, make  education  more  accessible,  reduce  pollution,  and  stimulate  capital  invest- 
ment, research,  and  development.  Many  tax  preferences  have  counterparts  in  direct 
spending  programs  created  to  accomplish  similar  goals.  In  some  cases,  a tax  pref- 
erence may  be  among  the  largest  federal  efforts  dealing  with  a social  issue.  For  in- 
stance, we  reported  in  1997  that  the  Low-Income  Housing  Tax  Credit  was  the  larg- 
est federal  source  of  federal  funds  to  develop  or  substantially  rehabilitate  rental 
housing  for  low-income  households. 

Tax  preferences  have  become  a growing  part  of  the  federal  fiscal  picture  over  the 
past  30  years.  Based  on  Joint  Committee  on  Taxation  estimates,  the  total  revenue 
loss  due  to  tax  preferences  increased  by  twice  the  rate  of  overall  federal  outlays  over 
the  last  10  years.  Tax  preferences  grew  about  50  percent,  from  about  $488  billion 
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in  1993  to  about  $730  billion  in  2003,  while  federal  outlays  grew  about  25  percent, 
from  $1.7  trillion  to  $2.1  trillion  over  the  same  period  J46] 

Not  only  has  the  dollar  sum  associated  with  these  tax  preferences  grown  over  the 
past  10  years,  but  the  number  of  programs  has  also  increased.  The  number  of  tax 
preference  programs  has  doubled  since  the  Joint  Committee  on  Taxation  started  re- 
porting on  them  in  1974,  growing  from  74  to  148.  As  shown  in  figure  7,  this  growth 
continued  over  the  past  10  years,  from  124  tax  preference  programs  in  1993  to  148 
programs  in  2002J47'  Table  2 lists  the  ten  largest  tax  preference  programs  in  terms 
of  dollars  claimed  in  2002. 

Figure  7:  Growth  in  the  Number  of  Tax  Preference  Programs  Listed  In 
Joint  Committee  on  Taxation  Reports,  1993  through  2002 
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Table  2:  10  Largest  Tax  Preferences  by  Estimated  Dollars  Claimed  in  2003 


Provision 

Dollars  projected  for  FY 
2003  (in  billions  of  dollars) 

Description 

Net  exclusion 
of  pension 
contribu- 
tions and 
earnings: 
Employer 
Plans. 

83.5 

Certain  employer  contributions  to  pension  plans  are 
excluded  from  an  employee’s  gross  income  even 
though  the  employers  can  deduct  the  contribu- 
tions. In  addition,  the  tax  on  the  investment  in- 
come earned  by  the  pension  plan  is  deferred  until 
the  money  is  withdrawn. 

Exclusion  of 
employer 
contribu- 
tions for 
medical  in- 
surance 
premiums 
and  med- 
ical care. 

79.6  <a> 

Employer’s  can  deduct  employer-paid  health  insur- 
ance premiums  and  other  medical  expenses  (in- 
cluding long-term  care)  as  a business  expense, 
but  they  are  not  included  in  employee  gross  in- 
come. The  self-employed  may  also  deduct  part  of 
their  family  health  insurance  premiums. 

i 

t46i  All  dollar  figures  are  reported  in  2003  adjusted  dollars.  Though  it  is  not  precisely  correct 
to  add  up  all  tax  expenditures  because  some  have  interactive  effects  though  they  are  reported 
individually,  these  figures  provide  a useful  gauge  of  the  general  magnitude  of  these  provisions. 
The  tax  preference  figures  only  include  the  portions  of  the  refundable  child  tax  credit  and  EIC 
that  offset  income  taxes  paid. 

[47 1 Although  we  refer  to  them  as  tax  preferences,  these  annual  figures  come  from  the  Joint 
Committee  on  Taxation’s  annual  reports  on  tax  expenditures. 
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Table  2:  10  Largest  Tax  Preferences  by  Estimated  Dollars  Claimed  in  2003 — Continued 


Provision 

Dollars  projected  for  FY 
2003  (in  billions  of  dollars) 

Description 

Deductibility 
of  mort- 
gage inter- 
est on 
owner-occu- 
pied homes. 

69.9 

Owner-occupants  of  homes  may  deduct  mortgage 
interest  limited  to  interest  on  debt  no  greater 
than  the  owner’s  basis  in  the  residence;  for  debt 
incurred  after  October  13,  1987,  it  is  limited  to  no 
more  than  $1  million.  Interest  on  up  to  $100,000 
of  other  debt  (less  than  market  value  of  resi- 
dence) secured  by  a lien  on  a principal  or  second 
residence  is  also  deductible. 

Capital  gains 
(except  ag- 
riculture, 
timber, 
iron  ore, 
and  coal) 
(normal  tax 
method). 

55.3 

Currently,  the  capital  gains  rate  has  been  reduced 
from  20  percent  to  15  percent  and  from  10  per- 
cent to  5 percent  for  taxpayers  in  the  10  percent 
and  15  percent  marginal  income  tax  bracket.  The 
special  tax  rates  (18  percent  top  rate,  8 percent 
for  taxpayers  in  the  10  and  15  percent  tax  brack- 
ets) for  assets  held  over  5 years  have  been  re- 
moved. 

Deductibility 
of  nonbusi- 
ness state 
and  local 
taxes  other 
than  on 
owner-occu- 
pied homes. 

50.9 

Taxpayers  may  deduct  state  and  local  income  and 
property  taxes. 

Depreciation 
of  equip- 
ment in  ex- 
cess of  al- 
ternative 
deprecia- 
tion system. 

49.8 

A tax  expenditure  provision  that  arises  from  the 
depreciation  of  machinery  and  equipment  in  ex- 
cess of  the  normal  tax  baseline. 

Step-up  basis 
of  capital 
gains  at 
death. 

38.1 

Currently  the  cost  basis  for  an  appreciated  asset  is 
adjusted  up  to  the  market  value  at  the  owner’s 
death.  With  the  repeal  of  the  estate  tax  for  2010, 
the  basis  for  property  acquired  from  a decedent 
will  be  the  lesser  of  market  value  or  decedent’s 
basis. 

Deductibility 
of  chari- 
table con- 
tributions, 
other  than 
education 
and  health. 

34.2 

Taxpayers  may  deduct  charitable,  religious,  and 
other  non-profit  contributions  up  to  50  percent  of 
Adjusted  Gross  Income.  Corporations’  deductions 
are  limited  to  10  percent  of  pre-tax  income. 

Earned  In- 
come Cred- 
it. 

34.1(b) 

The  EIC  is  a refundable  tax  credit  that  offsets  the 
impact  of  Social  Security  taxes  paid  by  low-in- 
come workers  and  encourages  low-income  persons 
to  seek  work  rather  than  welfare.  The  EIC  is 
available  to  taxpayers  with  and  without  children 
and  depends  on  the  nature  and  amount  of  quali- 
fying income  and  on  the  number  of  children  who 
meet  age,  relationship,  and  residency  tests. 
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Table  2:  10  Largest  Tax  Preferences  by  Estimated  Dollars  Claimed  in  2003 — Continued 


Provision 

Dollars  projected  for  FY 
2003  (in  billions  of  dollars) 

Description 

Tax  credit  for 
children 
under  age 
17. 

27.1 

Taxpayers  with  children  under  age  17  can  qualify 
for  a $600  refundable  per  child  credit.  The  credit 
is  phased  out  for  taxpayers  at  the  rate  of  $50  per 
$1,000  of  modified  Adjusted  Gross  Income  above 
$110,000  ($75,000  for  singles). 

Sources:  Ten  largest  tax  preference  programs  taken  from  program  cost  estimates  identified  in  the  Joint 
Committee  on  Taxation’s  December  2002  report,  Estimates  of  Federal  Tax  Expenditures  for  Fiscal  Years  2003- 
2007,  report  number  JCS-5-02.  Tax  preference  descriptions  from  the  U.S.  Office  of  Management  and  Budget, 
Analytical  Perspectives,  Budget  of  the  United  States  Government,  Fiscal  Year  2004  (Washington,  DC:  Govern- 
ment Printing  Office)  2003  and  Congressional  Research  Service,  Taxation  Briefing  Book,  Individual  Capital 
Gains  Tax  Issues',  and  Federal  Taxes:  Information  on  Payroll  Taxes  and  Earned  Income  Tax  Credit  Noncompli- 
ance, GAO-0 1-487T,  March  7,  2001. 

Note  (a):  This  is  the  single  largest  health-related  tax  preference  reported  by  the  Joint  Committee  on  Tax- 
ation. The  Joint  Committee  on  Taxation  reports  also  includes  other  health-related  tax  preferences. 

Note  (b):  The  tax  preference  figure  for  the  EIC  only  includes  the  portion  of  the  EIC  that  offsets  income  taxes 
paid. 

Despite  the  importance  of  tax  preferences,  the  economy,  efficiency,  and  effective- 
ness of  tax  preferences  in  achieving  their  purposes  is  often  not  well  understood,  in 
part  because  data  on  their  use  and  effectiveness  may  not  be  available.  For  example, 
we  recently  studied  business  tax  preferences  to  encourage  the  hiring,  retention,  and 
accommodation  of  workers  with  disabilities  and  found  that  information  on  the  effec- 
tiveness of  the  programs  was  limited  and  inconclusive.  [4»i  In  2002,  we  studied  the 
use  of  tax  preferences  intended  to  help  families  meet  the  costs  of  postsecondary  edu- 
cation and  found  that  Congress  did  not  have  the  information  it  needed  to  weigh  the 
relative  effectiveness  of  the  range  of  tools  created  to  accomplish  this  goaU49'  In  1999 
we  reviewed  businesses’  use  of  empowerment  zone  tax  preferences  and  had  to  con- 
duct our  own  survey  to  find  information  about  businesses  that  were  and  were  not 
using  the  preferences. [50' 

When  critical  information  about  the  economy,  efficiency,  and  effectiveness  of  tax 
preferences  is  made  available,  it  can  be  very  valuable  to  congressional  decision  mak- 
ers. For  example,  in  1993  we  described  the  impacts  of  a tax  credit  designed  to  en- 
courage investment  in  Puerto  Rico.151'  This  tax  preference  effectively  exempted  in- 
come earned  by  U.S.  firms  from  operations  in  U.S.  possessions  from  federal  cor- 
porate income  taxes.  We  found  that  the  credit  per  employee  was,  on  average,  slight- 
ly higher  than  the  wages  paid  per  employee  and  in  some  industries  was  consider- 
ably higher.  Congress  subsequently  chose  to  phase  out  the  tax  credit  program. 

A decade  ago  we  concluded  that  greater  scrutiny  of  tax  preferences  is  warranted. 
We  made  a number  of  recommendations  intended  to  achieve  that  end,  including  rec- 
ommendations to  OMB  to  incorporate  tax  preferences,  to  the  extent  possible,  into 
the  annual  budget  review  process.  Our  intent  was  that  tax  preferences  be  assessed 
and  considered  along  with  related  federal  efforts  so  that  the  relative  effectiveness 
of  both  spending  and  tax  preferences  could  be  considered  jointly. 

However,  tax  preferences  are  still  excluded  from  important  review  processes  that 
apply  to  spending  programs.  Tax  preferences  are  not  explicitly  covered  by  the  Gov- 
ernment Performance  and  Results  Act  (GPRA)  of  1993  and  therefore  are  not  subject 
to  its  requirements  that  are  intended  to  help  ensure  that  federal  programs  are 
achieving  their  intended  results.  However,  the  Senate  Governmental  Affairs  Com- 
mittee Report  on  GPRA  says  that  tax  preferences  should  be  taken  into  consideration 
in  a comprehensive  examination  of  government  performance. [52'  Nevertheless,  tax 
preferences  often  are  not  currently  covered  by  agencies  or  executive  branch  proc- 
esses that  consider  the  effectiveness  of  government  programs.  For  example  the  new 


i48i  U.S.  General  Accounting  Office,  Business  Tax  Incentives:  Incentives  to  Employ  Workers 
with  Disabilities  Receive  Limited  Use  and  Have  an  Uncertain  Impact,  GAO-03-39,  (Washington, 
D.C.:  Dec.  11,  2002). 

[49]  U.S.  General  Accounting  Office,  Student  Aid  and  Tax  Benefits:  Better  Research  and  Guid- 
ance will  Facilitate  Comparison  of  Effectiveness  and  Student  Use,  GAO-02—751,  (Washington, 
D.C.:  Sept.  13,  2002). 

[5°J  U.S.  General  Accounting  Office,  Community  Development:  Businesses’  Use  of  Empowerment 
Zone  Tax  Incentives,  GAO/RCED-99-253,  (Washington,  D.C.:  Sept.  30,  1999). 

[51'U.S.  General  Accounting  Office,  Tax  Policy;  Puerto  Rico  and  the  Section  936  Tax  Credit, 
GAO/GGD-93-109,  (Washington,  D.C.:  June  8,  1993). 

'52' Report  of  the  Committee  on  Governmental  Affairs,  United  States  Senate,  Government  Per- 
formance and  Results  Act  of  1993,  (June  16,  1993,  Report  103-58). 
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program  performance  reviews  conducted  by  OMB  in  connection  with  the  annual 
budget  process  generally  do  not  cover  tax  preferences. 

According  to  OMB,  the  Executive  Branch  is  continuing  to  focus  on  the  availability 
of  data  needed  to  assess  the  effects  of  the  tax  expenditures  designed  to  increase  sav- 
ings. f53i  Treasury’s  Office  of  Tax  Analysis  and  IRS’s  Statistics  of  Income  Division 
have  developed  a new  sample  of  individual  income  tax  filers  as  one  part  of  this  ef- 
fort. This  new  “panel”  sample  will  follow  the  same  taxpayers  over  a period  of  at 
least  10  years.  Data  from  this  sample  will  enhance  OMB’s  ability  to  analyze  the  ef- 
fect of  tax  expenditures  designed  to  increase  savings.  Other  efforts  by  OMB,  Treas- 
ury, and  other  agencies  to  improve  data  available  for  the  analysis  of  tax  expendi-  : 
tures  are  expected  to  continue  over  the  next  several  years,  according  to  OMB.  In 
practice,  data  availability  is  likely  to  be  a major  challenge,  and  data  constraints  may 
limit  the  assessment  of  the  effectiveness  of  many  provisions.  In  addition,  such  as- 
sessments can  raise  significant  challenges  in  economic  modeling. 

REASSESSING  WHAT  THE  GOVERNMENT  DOES  SHOULD  INCLUDE  TAX 
PREFERENCES 

Given  their  growth  and  importance,  tax  preferences  must  be  part  of  any  com- 
prehensive review  of  existing  programs  and  activities  to  adapt  government  for  the 
challenges  of  this  century.  Any  reassessment  of  federal  missions  and  strategies 
should  include  the  entire  set  of  tools  the  Federal  Government  can  use  to  address 
national  objectives.  These  tools  include  discretionary  and  mandatory  spending,  tax 
provisions,  loans  and  loan  guarantees,  and  regulations.  Spending  is  most  visible  and 
it  is  all  too  easy  when  we  look  to  define  federal  support  for  an  activity  to  only  look 
at  the  spending  side  of  the  budget.  Federal  support,  however,  may  come  in  the  form 
of  exclusions  or  credits  in  the  tax  code.  It  may  come  in  the  form  of  direct  loans  or 
loan  guarantees.  It  may  come  in  the  design  of  regulations.  Yet  none  of  these  tools 
should  be  ignored  if  we  are  to  get  a true  picture  of  federal  activity  in  an  area.  So, 
for  example,  if  we  are  evaluating  federal  support  for  health  care  we  need  to  look 
not  only  at  spending,  but  also  at  tax  preferences.  Figure  8 shows  federal  activity 
in  health  care  and  Medicare  budget  functions  in  FY  2003:  $48  billion  in  discre- 
tionary BA,  $419  billion  in  entitlement  outlays,  $177  million  in  loan  guarantees,  and 
$129  billion  in  tax  expenditures. f543 

Figure  8:  Relative  Reliance  on  Policy  Tools  in  the  Health  Care  Budget 
Functions  (FY  2003) 


□ Tax  Expenditures  □ Discretionary  budget  authority  H Mandatory  outlays 

Source:  GAO  analysis  of  data  from  the  Office  of  Management  and  Budget. 
Note:  Loan  guarantees  account  for  about  $177  million  or  0.03  percent  of  the 
approximately  $597  billion  in  total  federal  health  care  resources. 


(53iU.S.  Office  of  Management  and  Budget,  Analytical  Perspectives,  Budget  of  the  United 
States  Government,  Fiscal  Year  2004  (Washington,  DC:  Government  Printing  Office)  2003. 

I54 1 This  represents  the  sum  of  a number  of  different  tax  provisions. 


33 


CONCLUDING  REMARKS 

There  is  a Chinese  curse  that  goes  “May  you  live  in  interesting  times.”  We  clearly 
do.  I would  prefer  to  see  this  not  as  a curse — but  as  a challenge  and  an  opportunity. 

Tackling  areas  at  risk  for  fraud,  waste,  abuse,  and  mismanagement  will  require 
determination,  persistence  and  sustained  attention  by  both  agency  managers  and 
Congressional  committees.  Large  and  complex  federal  agencies  must  effectively  use 
a mixture  of  critical  resources  and  improved  processes  to  improve  their  economy,  ef- 
ficiency, and  effectiveness,  Congressional  oversight  will  be  key. 

We  should  be  striving  to  maintain  a government  that  is  effective  and  relevant  to 
a changing  society — a government  that  is  as  free  as  possible  of  outmoded  commit- 
ments and  operations  that  can  inappropriately  encumber  the  future.  The  difference 
between  “wants,”  “needs,”  and  overall  “affordability”  and  long-term  “sustainability” 
is  an  important  consideration  when  setting  overall  priorities  and  allocating  limited 
resources. 

Government  must  operate  in  the  context  of  broader  trends  shaping  the  United 
States  and  its  place  in  the  world.  These  include: 

• National  and  global  response  to  terrorism  and  other  threats  to  personal  and  na- 
tional security; 

• Increasing  interdependence  of  enterprises,  economies,  civil  society,  and  national 
governments — also  know  as  globalization; 

• The  shift  to  market-oriented,  knowledge-based  economies; 

• An  aging  and  more  diverse  U.S.  population; 

• Advances  in  science  & technology  and  the  opportunities  & challenges  created 
by  these  changes; 

• Challenges  and  opportunities  to  maintain  & improve  the  quality  of  life  for  the 
nation,  communities,  families  & individuals;  and 

• The  increasingly  diverse  nature  of  governance  structures  and  tools. 

In  addition  to  the  above  trends,  large  and  growing  fiscal  challenges  at  the  federal, 
state,  and  local  levels  are  of  great  concern.  Furthermore,  known  demographic 
trends,  and  rising  health  care  costs  and  other  health  care  related  challenges  (e.g., 
access,  quality)  are  of  growing  concern  crossing  all  sectors  of  the  economy  and  all 
geopolitical  boundaries. 

Government  leaders  are  responsible  and  accountable  for  making  needed  changes 
to  position  the  Federal  Government  to  take  advantage  of  emerging  opportunities 
and  to  meet  future  challenges.  Focusing  on  accountable,  results-oriented  manage- 
ment can  help  the  Federal  Government  operate  effectively  within  a broad  network 
that  includes  other  governmental  organizations,  nongovernmental  organizations, 
and  the  private  sector. 

In  view  of  the  broad  trends  and  large  and  growing  fiscal  challenges  facing  the  na- 
tion, there  is  a need  to  fundamentally  review,  reassess,  and  reprioritize  the  proper 
role  of  the  Federal  Government,  how  the  government  should  do  business  in  the  fu- 
ture, and — in  some  instances — who  should  do  the  government’s  business  in  the  21st 
century.  It  is  also  increasingly  important  that  federal  programs  use  properly  de- 
signed and  aligned  tools  to  manage  effectively  across  boundaries  work  with  indi- 
vidual citizens,  other  levels  of  government,  and  other  sectors.  Evaluating  the  role 
of  government  and  the  programs  it  delivers  is  key  in  considering  how  best  to  ad- 
dress the  nation’s  most  pressing  priorities.  Existing  programs,  policies  and  activities 
cannot  be  taken  as  “givens.”  We  need  to  look  at  “the  base”  across  the  board — man- 
datory and  discretionary  spending  and  tax  preferences/incentives.  Such  periodic  re- 
views of  programs  can  prompt  not  only  a healthy  reassessment  of  our  priorities  but 
also  changes  needed  in  program  design,  resources  and  management  to  get  the  re- 
sults we  collectively  decide  we  want  from  government. 

Needless  to  say,  we  at  GAO  are  pleased  to  help  Congress  in  this  very  important 
work. 
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Attachment  I:  GAO’s  2003  High-Risk  List 


2003  High-Risk  Areas 

Year 

Designated 
High  Risk 

Addressing  Challenges  In  Broad-based  Transformations 

• Strategic  Human  Capital  Management* 

2001 

• U.S.  Postal  Service  Transformation  Efforts  and  Long-Term  Outlook* 

2001 

• Protecting  Information  Systems  Supporting  the  Federal  Government 
and  the  Nation’s  Critical  Infrastructures 

1997 

• Implementing  and  Transforming  the  New  Department  of  Homeland  Se- 
curity 

2003 

• Modernizing  Federal  Disability  Programs* 

2003 

• Federal  Real  Property* 

2003 

Ensuring  Major  Technology  Investments  Improve  Services 

• FAA  Air  Traffic  Control  Modernization 

1995 

• IRS  Business  Systems  Modernization 

1995 

• DOD  Systems  Modernization 

1995 

Providing  Basic  Financial  Accountability 

• DOD  Financial  Management 

1995 

• Forest  Service  Financial  Management 

1999 

• FAA  Financial  Management 

1999 

• IRS  Financial  Management 

1995 

Reducing  Inordinate  Program  Management  Risks 

• Medicare  Program* 

1990 

• Medicaid  Program* 

2003 

• Earned  Income  Credit  Noncompliance 

1995 

• Collection  of  Unpaid  Taxes 

1990 

• DOD  Support  Infrastructure  Management 

1997 

• DOD  Inventory  Management 

1990 

• HUD  Single-Family  Mortgage  Insurance  and  Rental  Assistance  Pro- 
grams 

1994 

• Student  Financial  Aid  Programs 

1990 

Managing  Large  Procurement  Operations  More  Efficiently 

• DOD  Weapon  Systems  Acquisition 

1990 

• DOD  Contract  Management 

1992 

• Department  of  Energy  Contract  Management 

1990 
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2003  High-Risk  Areas 

Year 

Designated 
High  Risk 

• NASA  Contract  Management 

1990 

* Additional  authorizing  legislation  is  likely  to  be  required  as  one  element  of  addressing  this  high-risk  area. 
Source:  GAO 
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Social  Security  Programs 

Social  Security  Administration:  Revision  to  the  Government  Pension  Offset  Exemp- 
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Social  Security:  Issues  Relating  to  Noncoverage  of  Public  Employees.  GAO-03- 
710T.  Washington,  D.C.:  May  1,  2003. 

Major  Management  Challenges  and  Program  Risks:  Social  Security  Administra- 
tion. GAO-03-117.  Washington,  D.C.:  January  2003. 

High  Risk  Series:  An  Update.  GAO-03-119.  Washington,  D.C.:  January  2003. 
Supplemental  Security  Income:  Progress  Made  in  Detecting  and  Recovering  Over- 
payments, but  Management  Attention  Should  Continue.  GAO-02-849.  Washington, 
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Challenges.  GAO-02-289T.  Washington,  D.C.:  May  2,  2002. 

SSA  and  VA  Disability  Programs:  Re-Examination  of  Disability  Criteria  Needed 
to  Help  Ensure  Program  Integrity.  GAO-02-597.  Washington,  D.C.:  August  9,  2002. 

Social  Security  Disability:  Efforts  to  Improve  Claims  Process  Have  Fallen  Short 
and  Further  Action  is  Needed.  GAO-02-826T.  Washington,  D.C.:  June  11,  2002. 

SSA  Disability:  Other  Programs  May  Provide  Lessons  for  Improving  Return-to- 
Work  Efforts.  GAO-Ol-153.  Washington,  D.C.:  January  12,  2001. 

Supplemental  Security  Income:  Action  Needed  on  Long-Standing  Problems  Affect- 
ing Program  Integrity.  GAO/HEHS-98-158.  Washington,  D;C.:  September  14,  1998. 

Social  Security:  Better  Payment  Controls  for  Benefit  Reduction  Provisions  Could 
Save  Millions.  GAO/HEHS-98-76.  Washington,  D.C.:  Apr.  30,  1998. 

SSA  Disability:  Return-to-Work  Strategies  From  Other  Systems  May  Improve  Fed- 
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Unemployment  Insurance 

Unemployment  Insurance:  Increased  Focus  on  Program  Integrity  Could  Reduce 
Billions  in  Overpayments.  GAO-02-697.  Washington,  D.C.:  July  12,  2002. 

Medicare 

Medicare:  Financial  Challenges  and  Considerations  for  Reform.  GAO-03-577T. 
Washington,  D.C.:  April  10,  2003. 

Medicare:  Observations  on  Program  Sustainability  and  Strategies  to  Control 
Spending  on  Any  Proposed  Drug  Benefit.  GAO-03-650T.  Washington,  D.C.:  April  9, 
2003. 

Medicare:  Payment  for  Blood  Clotting  Factor  Exceeds  Providers’  Acquisition  Cost. 
GAO-03-184.  Washington,  D.C.:  January  10,  2003. 

Major  Management  Challenges  and  Program  Risks:  Department  of  Health  and 
Human  Services.  GAO-03-101.  Washington,  D.C.:  January  2003. 

High-Risk  Series:  An  Update.  GAO-03-119.  Washington,  D.C.:  January  2003. 
Skilled  Nursing  Facilities:  Medicare  Payments  Exceed  Costs  for  Most  but  Not  All 
Facilities.  GAO-03-183.  Washington,  D.C.:  December  31,  2002. 

Medicare  Financial  Management:  Significant  Progress  Made  to  Enhance  Financial 
Accountability.  GAO-03-151R.  Washington,  D.C.:  October  31,  2002. 

Skilled  Nursing  Facilities:  Providers  Have  Responded  to  Medicare  Payment  System 
by  Changing  Practices.  GAO-02-841.  Washington,  D.C.:  August  23,  2002. 

Medicare:  Challenges  Remain  in  Setting  Payments  for  Medical  Equipment  and 
Supplies  and  Covered  Drugs.  GAO-02-833T.  Washington,  D.C.:  June  12,  2002. 
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Medicare:  Recent  CMS  Reforms  Address  Carrier  Scrutiny  of  Physicians’  Claims  for 
Payment.  GAO-02-693.  Washington,  D.C.:  May  28,  2002. 

Medicare:  Using  Education  and  Claims  Scrutiny  to  Minimize  Physician  Billing 
Errors.  GAO-02-778T.  Washington,  D.C.:  May  28,  2002. 

Medicare  Home  Health  Care:  Payments  to  Home  Health  Agencies  Are  Considerably 
Higher  than  Costs.  GAO-02-663.  Washington,  D.C.:  May  6,  2002. 

Medicare:  Communications  With  Physicians  Can  Be  Improved.  GAO-02-249. 
Washington,  D.C.:  February  27,  2002. 
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Medicare  Contracting  Reform:  Opportunities  and  Challenges  in  Contracting  for 
Claims  Administration  Services.  GAO-01-918T.  Washington,  D.C.:  June  28,  2001. 
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01-862T.  Washington,  D.C.:  June  14,  2001. 

Medicare:  Opportunities  and  Challenges  in  Contracting  for  Program  Safeguards. 
GAO-Ol-616.  Washington,  D.C.:  May  18,  2001. 

Nursing  Homes:  Aggregate  Medicare  Payments  Are  Adequate  Despite  Bankruptcies. 
GAO/T-HEHS-OO-192.  Washington,  D.C.:  September  5,  2000. 

Tax  Policy  and  Administration  Issues 

IRS  Modernization:  Continued  Progress  Necessary  for  Improving  Service  to  Tax- 
payers and  Ensuring  Compliance.  GAO-03-769T.  Washington,  D.C.:  May  20,  2003. 
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Tax  Credits:  Opportunities  to  Improve  Oversight  of  the  Low-Income  Housing  Pro- 
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Child  Support  Enforcement 

Child  Support  Enforcement:  Clear  Guidance  Would  Help  Ensure  Proper  Access  to 
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26,  2002. 

Child  Support  Enforcement:  Effects  of  Declining  Welfare  Caseloads  Are  Beginning 
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Welfare  Reform:  Child  Support  an  Uncertain  Income  Supplement  for  Families 
Leaving  Welfare.  GAO/HEHS-98-168.  Washington,  D.C.:  August  3,  1998. 
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Mr.  SHAW.  [Presiding.]  Thank  you,  Mr.  Walker.  Mr.  Crane. 

Mr.  CRANE.  Thank  you,  Mr.  Chairman.  Mr.  Walker,  my  under- 
standing is  the  IRS’  estimate  in  1998  was  that  $232  billion  in  taxes 
were  due,  but  never  collected.  Is  that  correct? 

Mr.  WALKER.  That  sounds  about  right,  Mr.  Crane. 

Mr.  CRANE.  Can  you  explain  a little  bit  how  the  $232  billion 
was  never  collected? 

Mr.  WALKER.  Well,  part  of  the  problem  is  that  the  IRS  to  a 
great  extent — and  Mike  Brostek  may  be  able  to  come  up  with  some 
more  details — has  been  focused  over  the  past  few  years  on  improv- 
ing customer  service,  and  a lot  fewer  resources  have  been  dedicated 
to  compliance.  They  have  not  updated  a lot  of  their  programs  to  be 
able  to  look  for  noncompliance.  In  addition  to  that,  they  have  grow- 
ing backlogs  with  regard  to  looking  at  issues  that  they  have  identi- 
fied. 

Mike,  could  you  provide  a little  bit  more  detail  here? 

Mr.  BROSTEK.  Yes.  I am  Mike  Brostek,  and  I am  Director  for 
Tax  Issues  for  the  GAO. 

The  trends  that  Mr.  Walker  has  talked  about  are  in  part  behind 
the  uncollectability  of  those  taxes.  In  part  there  are  a lot  of  taxes 
owed  by  people  who  will  not  be  able  to  pay  them,  corporations  and 
individuals  who  have  gone  bankrupt  or  have  too  few  assets  to  actu- 
ally pay  all  the  taxes  that  are  owed.  The  collectable  amount  of  the 
taxes  is  a smaller  amount.  It  is  around  $112  billion. 

Mr.  CRANE.  Still  substantial.  The  former  Commissioner  Rossotti 
estimated  that  in  a given  year,  the  IRS  assesses  almost  $30  billion 
of  taxes  that  it  will  never  collect.  Does  that  sound  correct? 

Mr.  BROSTEK.  I believe  what  the  Commissioner  was  saying  was 
that  they  have  identified  about  that  level  of  taxes  that  could  be  col- 
lected if  they  had  additional  resources  to  work  them.  Those  would 
be  cases  where  they  have  identified  that  someone  owes  taxes,  but 
they  haven’t  been  able  to  work  the  cases. 

Mr.  CRANE.  He  estimated  further  it  would  cost  about  $2.2  bil- 
lion to  collect  that  money,  and  that  would  give  us  a net  gain  of  al- 
most $28  billion. 

Mr.  WALKER.  Sounds  like  a good  return  on  investment  to  me. 

Mr.  CRANE.  Right,  yes.  Let  me  know  if  you  know  of  any  invest- 
ments that  I can  make  in  the  market  that  I would  get  that  kind 
of  return.  Thank  you.  I yield  back  the  balance  of  my  time. 

Mr.  SHAW.  Mr.  Rangel. 

Mr.  RANGEL.  Thank  you.  Mr.  Walker,  let  me  join  with  the 
Chairman  in  lauding  the  fine  work  that  you  do,  and  the  GAO  over 
the  years  have  been  so  dependable  in  a bipartisan  way. 

Is  there  such  a thing  as  civil  fraud?  I am  not  certain,  but  I know 
that  most  of  the  fraud  that  I have  come  across  has  been  criminal 
in  nature,  and  it  would  seem  to  me  that  while  we  are  investigating 
for  fraud — and  obviously  you  have  said  that  when  a business  is  this 
large,  it  has  to  be  there — have  you  referred  in  the  course  of  your 
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oversight — have  you  referred  any  cases  to  the  Department  of  Jus- 
tice? 

Mr.  WALKER.  When  we  end  up  doing  work,  Mr.  Rangel,  and 
come  across  issues  that  we  think  could  be  violations  of  the  law, 
then  we  do  refer  them  to  the  appropriate  authorities.  If  we  think 
it  is  a criminal  matter,  then  we  would  refer  it  to  the  Department 
of  Justice.  As  you  know,  the  Inspectors  General  are  on  the  frontline 
of  fighting  fraud,  waste,  and  abuse  with  regard  to  their  respective 
departments  and  agencies. 

Mr.  RANGEL.  Well,  if  I didn’t  care  about  you  and  respect  you 
so  much,  I would  ask  why  would  not  the  frontline  people  be  testi- 
fying today? 

Mr.  WALKER.  I think  at  least  one  Inspector  General  is  going  to 
be  on  the  next  panel,  but  I am  not  sure. 

Mr.  RANGEL.  Well,  he  is  a good  man,  but  I think  he  would 
agree  that  the  people  from  IRS  would  be  able  to  be  in  a better  posi- 
tion to  help  us  out  as  to  how  we  can  save  money.  You  don’t  come 
here  telling  us  how  much  money  you  are  going  to  save  us,  do  you? 

Mr.  WALKER.  We  have  given  in  our  testimony  specific  items 
that  we  think  that  Congress  should  consider  taking  action  on.  We 
don’t  give  you  a specific  bottom  line  total,  but  there  is  no  question 
that  it  is  billions  of  dollars. 

I will  say,  however,  I think  you  are  putting  your  finger  on  an  im- 
portant point.  If  you  look  at  fraud,  waste,  abuse  and  mismanage- 
ment, most  of  it  is  waste  and  mismanagement,  not  fraud. 

Mr.  RANGEL.  Okay. 

Mr.  WALKER.  In  addition,  if  you  look  at  improper  payments,  all 
improper  payments  don’t  represent  fraud,  and  some  of  them  are 
payments  that  we  should  have  made,  but  we  don’t  have  appro- 
priate documentation. 

My  personal  view  is  there  is  a lot  of  money  that  can  be  saved 
in  fraud,  waste,  abuse  and  mismanagement,  but  there  is  much 
more  money  in  the  next  two  categories  I mentioned,  much  more 
money.  That  is  why  I say  we  need  to  address  all  three  tiers. 

Mr.  RANGEL.  Well,  you  do  realize  that  you  are  being  called 
today  because  we  have  a budget  deficit,  and  we  have  to  save  every 
dollar  that  we  can  and  make  certain  that  we  eliminate  every 
wasteful  act.  It  would  just  seem  to  me  that  while  you  do  an  excel- 
lent job  with  the  overview,  that  this  Committee’s  interests  could  be 
better  served  if  we  had  the  front-line  troops  that  deal  with  the 
problems  every  day  and  not  only  tell  us  what  we  are  losing,  but 
to  suggest  to  us  legislatively  how  we  can  correct  it,  because  so 
much — so  many  of  these  issues  we  have  jurisdiction  over,  and  all 
we  can  do  is  thank  you  for  the  fine  work  that  you  have  done  over 
the  years.  It  doesn’t  really  allow  us  in  our  Committee,  assuming 
that  we  legislate,  to  correct  the  errors  that  may  exist. 

You  do  a great  job.  The  GAO  has  historically  provided  a great 
service  for  the  Congress.  Thank  you  for  making  yourself  available. 

Mr.  WALKER.  Thank  you,  Mr.  Rangel.  We  do  have  specific  items 
that  we  would  recommend  that  this  Committee  and  other  commit- 
tees should  consider,  such  as  requiring  competitive  contracting  in 
certain  areas  and  a few  other  activities  that  could  save  money. 

Mr.  RANGEL.  Why  don’t  you  just  send  them  to  me  and  the 
Chairman,  because  clearly,  this  hearing  is  not  for  that  purpose,  but 
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it  would  be  that  we  could  do  something  about  it  and  remedy  it  if 
you  would  do  that.  I will  make  certain  that  the  Minority  gets  these 
things,  and  we  may  be  able  to  put  them  in  the  form  of  amendments 
in  legislation.  Thank  you  so  much. 

Mr.  WALKER.  I would  be  happy  to  do  that,  Mr.  Rangel.  Thank 
you. 

[An  attachment  is  being  retained  in  the  Committee  files.] 

Mr.  SHAW.  Mr.  Houghton. 

Mr.  HOUGHTON.  Thank  you  very  much.  Well,  thanks  for  the 
work  that  you  are  doing.  I think  this  is  a worthy  meeting.  I dis- 
agree a bit  with  the  Ranking  Member.  It  is  not  just  because  of  the 
budget  deficit;  we  always  ought  to  be  monitoring  what  is  going  on 
to  make  the  government  more  efficient. 

I guess  the  thrust  of  my  basic  question  is  this:  There  are  certain 
things  legislatively  that  must  be  done.  For  example,  in  order  to  col- 
lect more  money  for  the  IRS,  we  need  more  people,  and  we  want 
to  have  a private  collection  agency.  That  has  to  be  legislated,  but — 
and  I am  not  talking  about  fiscal  gaps  either — there  are  certain 
things  that  ought  to  be  the  function  of  the  administrative  depart- 
ment to  stay  on  top  of  all  the  time.  So,  my  question,  whether  it  is 
in  Medicare  or  Social  Security  or  some  of  these  other  things,  is  the 
slippage  really  a part  of  people — because  we  don’t  give  them 
enough  money  to  have  enough  people,  or  is  it  attitude?  What  is  it? 

Mr.  WALKER.  It  is  a combination  of  things.  I do  think  that  one 
of  the  challenges  that  we  have  in  government  is  there  has  been  an 
assumption  for  years  that  the  base  of  spending,  the  base  of  tax 
preferences,  the  base  of  programs  and  policies,  functions  and  activi- 
ties of  government  are  okay,  and,  therefore,  there  is  a lot  of  time 
spent  each  year  by  both  the  executive  branch  and  the  legislative 
branch  just  debating  incremental  pluses  or  minuses  from  that  base. 

There  has  not  been  enough  transparency  and  scrutiny  and  ac- 
countability with  regard  to  the  base.  For  example,  why  does  this 
program  exist?  How  does  it  measure  success?  How  is  it  making  a 
difference?  What  type  of  return  on  investment  is  it  generating? 

I think  the  same  thing  has  to  happen  for  tax  preferences.  What 
impact  are  they  having?  What  incentives  are  they  creating?  That 
has  not  happened  for  many  years,  and  I think  it  needs  to  happen, 
because  our  fiscal  gap  is  large  and  growing.  It  is  structural,  and 
we  are  not  going  to  grow  our  way  out  of  it. 

Mr.  HOUGHTON.  Yes,  but  does  the  remedy  rest  with  us,  or  does 
it  rest  with  the  administrative  departments? 

Mr.  WALKER.  It  rests  with  both.  There  are  actions  that  need  to 
be  taken,  and  we  are  trying  to  work  in  a constructive  way  on  good 
government  issues  with  the  Office  of  Management  and  Budget 
(OMB)  on  things  like  how  to  link  resources  to  results.  One  of  the 
things  the  Administration  is  doing  right  now  is  trying  to  look  at 
20  percent  of  major  government  programs  each  year  and  assess  the 
effectiveness  of  those  programs  and  what  type  of  outcomes  are 
being  achieved.  Last  year  was  the  first  year  for  this. 

We  are  trying  to  work  in  a constructive  way,  but  clearly  there 
are  legislative  issues  that  have  to  be  addressed  as  well.  There  has 
to  be  more  data-sharing  to  try  and  minimize  improper  payments, 
to  be  able  to  require  or  encourage  competitive  contracting  for 
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things  like  Medicare  payment  administrators  and  things  of  that  na- 
ture. 

Mr.  HOUGHTON.  Yes,  but  you  said  there  used  to  be  a slippage 
of  about  $20  billion  in  Social  Security.  Now  it  is  down  to  $13  bil- 
lion. 

Mr.  WALKER.  Medicare.  That  was  for  Medicare. 

Mr.  HOUGHTON.  I thought  you  said  Social  Security. 

Mr.  WALKER.  No,  sir.  Medicare. 

Mr.  HOUGHTON.  Medicare,  okay.  What  should  we  do?  Is  there 
something  we  should  do,  or  what  is  the  proper  target?  Should  it  be 
$7  or  $5  billion.  Is  this  an  administrative  or  a function  of  the  Com- 
mittee on  Ways  and  Means? 

Mr.  WALKER.  Well,  for  one  thing,  with  regard  to  Medicare, 
there  are  a lot  of  things  that  have  been  done.  I think  in  some  cases 
this  is  an  example  similar  to  the  IRS.  The  U.S.  Department  of 
Health  and  Human  Services  (HHS)  may  not  be  dedicating  enough 
resources  to  be  able  to  try  to  deal  with  improper  payments. 

I think  the  other  thing  that  can  be  considered  is  that  a vast  ma- 
jority, if  not  all,  of  Medicare  payment  responsibilities  are  placed 
with  third-party  administrators.  We  need  to  look  at  the  contractual 
arrangements  with  those  third-party  administrators.  We  need  to 
look  at  competitive  bidding.  We  need  to  provide  incentives  in  those 
contracts  and  accountability  mechanisms  for  contractors  to  be  able 
to  get  better  control  of  improper  payments. 

I think  there  is  also  additional  transparency  that  is  needed  over 
some  of  these  payments  to  try  to  look  for  improper  billings  or 
upcoding  of  certain  services.  More  rigorous  enforcement  is  going  to 
be  part  of  it  as  well.  There  is  no  doubt  about  that.  It  may  cost  a 
little  money  to  save  money,  but  in  the  net  you  could  be  a lot  better 
off. 

Mr.  HOUGHTON.  Thank  you  very  much. 

Mr.  SHAW.  Mr.  Walker,  could  you  be  a little  more  specific  in 
pursuing  what  Mr.  Houghton  is  speaking  of?  You  talk  about 
upcoding,  and  I guess  services  that  weren’t  rendered,  perhaps  like 
overpayments  in  hospitals  for  certain  drugs  that  are  administered 
to  patients.  Exactly  what  is  it  we  are  looking  for? 

Mr.  WALKER.  There  are  several  issues.  Number  one,  sometimes 
you  will  end  up  having  services  that  weren’t  rendered  that  are 
being  billed  for.  Sometimes  more  expensive  services  are  being 
billed  than  are  actually  provided.  That  is  called  upcoding,  where 
providers  say  they  did  something  more  expensive  than  they  actu- 
ally did.  Alternatively  they  may  claim  that  they  did  something  that 
was  more  expensive  that  wasn’t  necessary.  Sometimes  you  can 
have  a circumstance  in  which  something  is  paid  twice,  which  we 
may  or  may  not  catch  down  the  road.  Leslie,  you  want  to  come  up 
and  give  a couple  of  more  examples? 

Ms.  ARONOVTTZ.  My  name  is  Leslie  Aronovitz.  I am  one  of  the 
directors  in  health  care. 

In  terms  of  the  error  rate,  there  are  a lot  of  categories  of  pay- 
ment errors.  In  addition  to  what  Mr.  Walker  was  talking  about, 
one  is  the  category  of  uncovered  services.  This  is  where  Medicare 
is  paying  erroneously  for  services  that  should  not  be  covered.  Also, 
there  are  documentation  errors,  where  there  is  insufficient  docu- 
mentation to  support  the  medical  necessity  of  that  particular  serv- 
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ice.  Under  Medicare,  if  a service  is  not  proven  to  be  medically  nec- 
essary, it  is  not  supposed  to  be  paid  for. 

Mr.  SHAW.  I think  all  of  us  in  Congress  from  time  to  time  re- 
ceive something  from  constituents,  a Medicare  bill  in  which  they 
sent  it  in  and  says,  hey,  this  said  you  paid  for  this  particular  serv- 
ice, and  I don’t  think  I got  it.  I have  one  sitting  on  my  desk  right 
now  from  a dermatologist  to  a constituent  in  which  Medicare  paid 
for  several  procedures.  The  constituent  said  he  was  in  there  10 
minutes,  and  the  procedures  didn’t  happen. 

What  would  be  your  advice  as  to  people  that  think  that  they  are 
probably  the  patient  that  has  been  victimized,  in  effect,  through 
Medicare  payments  for  services  that  weren’t  rendered,  and  what 
could  Congress  do  legislatively  in  order  to  change  that? 

Mr.  WALKER.  My  understanding  is — and  I would  like  for  Leslie 
to  provide  more  detail — that  many  times  the  recipient  of  the  serv- 
ices does  not  receive  adequate  information  in  order  to  be  able  to  do 
what  you  are  talking  about.  Therefore,  part  of  the  problem  that  we 
have  in  health  care,  which,  as  you  know,  is  a huge  part  of  our 
budget  and  of  our  economy,  is  that  we  don’t  have  adequate  trans- 
parency over  who  allegedly  provided  what  to  whom.  Therefore  we 
are  not  able  to  have  a check  and  balance,  where  the  individual  can 
say,  exactly  as  you  said,  I was  there  for  10  minutes,  there  is  no 
way  he  or  she  did  all  these  different  things.  Leslie. 

Ms.  ARONOVITZ.  That  is  absolutely  correct.  In  addition  to  that, 
when  a beneficiary  is  aware  that  Medicare  is  paying  for  a service 
on  their  behalf  that  they  did  not  obtain  there  is  a phone  number, 
on  the  explanation  of  Medicare  benefits  for  reporting  those  discrep- 
ancies. The  discrepancies  would  be  reported  to  the  Medicare  Claims 
Administration  contractor.  The  contractors  have  an  obligation  to 
pursue  those  matters  and  to  make  sure  that,  in  fact,  the  provider 
was  not  paid  erroneously. 

Mr.  WALKER.  I believe,  Mr.  Shaw,  that  there  needs  to  be  more 
transparency.  We  need  to  look  at  what  can  be  done  to  make  sure 
that  the  person  who  received  the  services  has  an  understanding  in 
general  terms  of  what  the  taxpayers  are  being  billed  for,  which 
may  or  may  not  have  been  provided,  and  we  need  to  have  better 
accountability  over  the  contractors  to  make  sure  they  are  following 
up  on  this.  We  need  to  look  at  related  contract  provisions  to  find 
out  what  kind  of  financial  incentives  or  accountability  mechanisms 
can  be  put  in  place  if  they  don’t  already  exist. 

Mr.  SHAW.  We  ought  to  put  in  some  type  of  standard  accounting 
and  billing  principles.  Anyone  who  has  been  in  a hospital  lately 
knows  that  you  get  a flood  of  bills  if  you  are  lucky  enough  to  be 
insured.  I just  went  through  some  major  surgery  at  the  beginning 
of  this  year,  and  the  bills  keep  coming  in.  Believe  me,  when  I think 
the  whole  thing  has  settled  down,  I will  check  my  credit  rating  and 
be  sure  nothing  fell  through  the  cracks.  It  is  very  confusing,  but 
luckily  I can  try  to  match  it  up  with  my  Blue  Cross/Blue  Shield 
coverage  to  make  sure  everything  has  been  done  correctly,  but 
sometimes  it  is  not. 

My  wife  had  a cataract  operation  just  at  the  end  of  last  year,  and 
the  insurance  carrier  on  a preferred  provider  let  a charge  go 
through  for  $8,000  when  it  should  have  been  negotiated  down  to 
$2,000  and  something,  and  it  was  a mistake.  We  called  it  to  the 
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attention  of  Blue  Cross/Blue  Shield.  They  corrected  it  and  went 
back  and  got  it  straightened  out. 

I can  tell  you,  in  particular  for  older  people,  it  is  so  confusing, 
you  end  up  with  just  a big  wad  of  bills,  and  you  have  no  idea  what 
they  are.  There  ought  to  be  some  uniformity  put  in  place. 

Nancy,  I think  this  is  something  that  your  Subcommittee  could 
really  address,  and  it  would  do  a great  service  not  only  in  Medi- 
care, but  for  other  people.  The  uninsured  are  the  ones  that  would 
have  gotten  that  $8,000  bill  instead  of  the  $2,000  and  something 
bill.  The  uninsured  are  those  that  least  can  afford  to  pay  for  these 
type  of  services.  I think  this  would  be  something  that  would  be  cer- 
tainly on  the  fringe  of  your  jurisdiction,  if  not  squarely  within  your 
jurisdiction.  I would  hope  that  you  might  want  to  take  a look  at 
it.  Mr.  Cardin. 

Mr.  CARDIN.  Thank  you,  Mr.  Chairman.  Mr.  Walker,  it  is  al- 
ways a pleasure  to  have  you  before  our  Committee.  I will  change 
gears  a little  bit  and  look  at  another  area. 

You  issued  a June  2003  report  in  regards  to  the  Medicaid 
home — and  community-based  waiver  program  under  the  Social  Se- 
curity Act,  and,  of  course,  the  waiver  program  not  only  affects  Med- 
icaid, many  individuals  receive  Medicare  covered  services  as  well. 
The  waiver  program  is  a very  valuable  program.  It  allows  our  con- 
stituents to  get  long-term  care  services  in  a more  convenient  and 
a more  acceptable  way.  It  also,  we  hope,  saves  the  Federal  Govern- 
ment money  under  the  total  health  care  costs  of  our  country.  So, 
it  is  an  important  program,  provides  States  flexibility. 

Your  report,  though,  pointed  out  a couple  points.  First  the 
amount  of  Federal  funds  in  the  waiver  program  has  increased  dra- 
matically from  fiscal  year  1991.  The  total  amount  spent  on  the 
waiver  program  was  $1.6  billion  or  5 percent  of  our  long-term  care 
Medicaid  cost.  Ten  years  later  that  grew  to  $14  billion — about  $4 
billion  and  19  percent  of  all  of  our  long-term  care  Medicaid  costs. 
Eight  hundred  thousand  people  are  currently  being  served. 

Now,  I am  not  going  to  go  through  all  the  findings  of  your  report, 
but  it  was  pretty  damning  as  to  the  quality  assurance  standards, 
that  the  Centers  for  Medicare  and  Medicaid  Services  (CMS)  was 
not  even  inquiring  into  a significant  number  of  the  cases  on  quality 
assurance;  that  the  amounts,  I think,  were — we  had  42  waivers,  or 
18  percent  of  all  waivers  in  effect  for  3 years  or  more  serving 
132,000  beneficiaries  were  never  reviewed.  The  application  process 
does  not  give  us  any  real  comfort  level  as  to  what  is  happening  as 
far  as  quality  assurance  itself.  The  local  reports  were — in  many 
cases  one-third  were  at  least  1 year  late  in  being  filed. 

I guess  my  point  is  as  we  look  at  waste,  fraud,  and  abuse,  as  we 
look  at  our  responsibilities  on  oversight,  it  is  always  convenient  to 
try  to  give  more  flexibility  to  the  States,  to  look  at  changing  pro- 
grams from  specific  Federal  required  programs  to  a block  grant 
type  of  expectations  of  the  States.  If  we  are  not  providing  the  over- 
sight, if  we  are  not  providing  the  quality  assurance,  to  me  that  also 
falls  under  waste,  fraud,  and  abuse.  I am  just  interested  as  to 
whether  you  have  any  further  help  for  us  or  guidance  to  us  as  to 
how  we  can  do  a better  job  in  one  of  our  principal  responsibilities 
of  oversight. 
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Mr.  WALKER.  I think  one  of  the  things  we  have  to  recognize  is 
that  there  has  been  an  increase  in  the  number  and  types  of  activi- 
ties involving  a partnership  between  the  Federal  and  State  govern- 
ments. These  may  be  block  grants  or  other  approaches,  but  Federal 
taxpayers  are  paying  money  and  the  programs  are  being  adminis- 
tered solely  or  partially  by  the  States.  One  of  the  things  that  we 
have  to  do  is  to  recognize  that  the  Federal  Government  has  a re- 
sponsibility to  make  sure  that  there  is  adequate  transparency,  ap- 
propriate accountability  and  enforcement  mechanisms  to  make  sure 
that  the  Federal  dollars  are  being  used  for  the  intended  purpose. 
I will  tell  you  that  this  is  one  area  where  more  action  needs  to  be 
taken,  and  expect  that  there  are  others  as  well. 

Mr.  CARDIN.  I might  ask  you  to  give  us  some  more  specifics  on 
this.  This  is  a $14  billion  program  currently,  and  the  report  indi- 
cated that  there  were  faults  both  at  the  Federal  agency  level,  CMS, 
and  in  not  oversighting  the  way  it  should,  as  well  as  with  local  gov- 
ernment. I think  we  need  more  guidance  from  GAO  as  to  how  we 
can  make  sure  the  quality  assurances  are  built  into  these  programs 
without  overburdening  the  intent  of  the  program  to  give  flexibility 
to  the  States,  but  if  we  don’t  have  any — the  purpose  of  these  pro- 
grams are  to  provide  quality  service  to  our  constituents  for  long- 
term care.  If  that  is  not  happening,  then  we  are  not  carrying  out 
our  responsibilities. 

So,  I think  we  need  some  help  from  you  as  to  what  we  can  do 
with  CMS  or  what  we  can  do  with  local  governments  in  this  waiver 
process  to  make  sure  that  we  have  a greater  expectation  on  quality. 

Mr.  WALKER.  Let  me  note  now  for  the  record  that  we  are  re- 
quired by  the  budget  resolution  to  send  a report  to  the  Congress 
by  August  1,  2003  with  some  specific  suggestions  of  areas  that  Con- 
gress may  want  to  look  into.  I will  make  sure  that  we  try  to  include 
something  in  this  area. 

Mr.  CARDIN.  I thank  you  for  that,  Mr.  Walker.  I yield  back. 

Mr.  SHAW.  Mr.  Ryan.  Ms.  Dunn. 

Ms.  DUNN.  Thank  you  very  much,  Mr.  Chairman,  and  welcome, 
Mr.  Walker.  It  is  good  to  have  you  with  us  today. 

I liked  very  much  your  point  you  made  in  your  opening  state- 
ment about  how  it  is  difficult  in  a government  the  size  of  ours  to 
have  zero  fraud,  waste,  abuse  and  mismanagement,  but  we  should 
have  zero  tolerance.  I think  that  is  well  worth  remembering.  We 
on  this  Committee  want  to  support  you  in  that  principle  and  make 
sure  that  we  watch  over  our  government  in  every  way  where  we 
can  be  in  control  to  make  sure  that  mismanagement,  fraud,  waste, 
and  abuse  are  eliminated,  and  efficiency  and  integrity  continue  as 
part  of  the  government  which  we  oversee. 

Your  testimony  goes  into  detail  about  noncompliance,  the  stress 
on  IRS  collection  programs  and  complexity  in  the  Tax  Code,  abuse 
of  tax  shelters,  and  the  cost  of  tax  preferences.  Can  we  fix  these 
problems  without  major  reform  or  simplification  of  the  Internal 
Revenue  Code?  In  other  words,  are  the  complexities  of  the  Tax 
Code  and  the  problems  with  compliance  simply  two  sides  of  the 
same  coin? 

Mr.  WALKER.  Well,  I think  there  are  several  steps  that  will  be 
necessary.  Clearly  there  are  things  that  can  and  should  be  done  ad- 
ministratively through  placing  a higher  priority  on  enforcement, 
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possibly  some  targeted  resources  to  try  to  be  able  to  make  sure 
that  the  IRS  does  that  and  captures  the  return  on  investment  that 
Mr.  Crane  talked  about  before. 

I do,  however,  believe  that  some  of  the  problems  with  this  area 
has  to  do  with  the  complexity  of  our  laws.  I am  a Certified  Public 
Accountant  (CPA).  I will  tell  you  I do  my  own  tax  return.  I cannot 
imagine  somebody  that  doesn’t  have  a degree  of  financial  expertise 
even  trying  to  do  their  tax  return  and  doing  it  properly.  If  you  look 
at  the  EITC,  where  the  error  rate  is  estimated  at  about  30  percent, 
a lot  of  it  is  because  of  the  complexity  and  because  it  is  intended 
to  help  generally  less  educated  and  poorer  individuals.  We  need  to 
recognize  reality — that  our  laws  are  overly  complex,  and,  therefore, 
even  people  in  good  faith  may  not  be  able  to  comply  because  of  that 
complexity.  So,  ultimately  we  are  going  to  have  to  streamline  and 
simplify  a lot  of  the  Tax  Code. 

Ms.  DUNN.  As  Congressman  Shaw  was  talking  about  his  experi- 
ence, it  reminded  me  of  a fairly  recent  experience  I had  helping  my 
father  through  a surgical  operation  with  the  piles  and  piles  of  bills 
that  came  in  for  months  after  the  surgery.  It  made  me  very  dis- 
tressed about  the  effect,  especially  on  seniors  who  don’t  have  any- 
body to  help  them  work  through  the  process.  In  a quick  discussion 
we  just  had  with  one  of  our  excellent  staff  who  said  when  she  re- 
tires, she  is  going  to  go  into  the  business  of  helping  seniors  wade 
through  this  morass.  These  are  folks  who  have  paid  their  bills 
through  their  lives  and  in  some  cases  are  threatened  by  the  threat 
of  them  turning  these  bills  over  to  collection  agencies,  and  that  is 
a very  frightening  thing  for  them. 

I don’t  know  if  there  is  anything  we  can  do  about  this,  but 
maybe,  Congressman  Shaw,  we  ought  to  think  about  making  a law 
against  turning  over  those  bills  to  collection  agencies. 

Another  problem,  of  course,  is  that  seniors  tend  to  pay  those  bills 
as  soon  as  they  come  in  because  they  wish  to  be  living  their  lives 
with  integrity  and  making  sure  that  they  are  responsible  for  what 
they  have  to  endure.  Yet  then  you  move  into  an  area  where  you 
are  trying  to  get  the  refund  because  the  insurance  company  is  real- 
ly going  to  pay  that  check.  So,  that,  too.  I wanted  you  to  know  how 
concerned  I am  about  that  same  issue.  I would  like  to  delve  into 
it  further.  Are  there  any  suggestions  you  have? 

Mr.  WALKER.  Absolutely.  I think  there  has  to  be  more  trans- 
parency over  what  the  government  is  being  billed  for.  Secondly,  I 
think  we  have  to  have  more  accountability  in  the  contracts  with 
the  administrators  who  administer  the  Medicare  payments  system. 
Thirdly,  I think  we  have  to  recognize  reality  that  some  of  the  indi- 
viduals involved,  the  senior  citizens,  may  need  help.  They  may 
need  help  in  trying  to  be  able  to  ascertain  whether  or  not  this  is 
a legitimate  charge  or  not.  We  may  have  an  interest  in  trying  to 
make  sure  that  they  get  help,  because  if  they  get  that  help,  it  could 
end  up  saving  us  money. 

So,  I would  be  happy  to  work  with  Mrs.  Johnson  and  her  Sub- 
committee to  try  to  come  up  with  some  ways  to  look  at  this  area, 
because  I think  it  is  a large  and  growing  problem. 

Ms.  DUNN.  Good.  I appreciate  your  answers.  Thank  you  very 
much,  Mr.  Walker.  Yield  back. 
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Mr.  SHAW.  Thank  you,  Ms.  Dunn.  I think  that  this  is  something 
that  we  desperately  need  to  attack.  What  really  happens  on  these 
billings  is  that  you  expect  to  get  one  from  the  hospital,  maybe  one 
from  the  anesthesiologist,  and  one  from  the  surgeon,  but  there  are 
so  many  subcontractors  within  the  hospital,  you  get  all  of  these 
things.  I think  some  central  billing  agency  within  the  hospital 
should  be  set  up  so  someone  says,  here  is  my  bill,  and  here  is  what 
I spent,  instead  of  this  stuff  trickling.  It  trickles  in,  I can  tell  you 
by  my  experience.  Mine  is  still  trickling  in  from  6 months  ago.  We 
are  still  getting  bills.  You  kind  of  go  crazy.  Thankfully  we  set  up 
a file  when  they  first  started  coming  in  so  we  could  try  to  keep  up 
with  them.  If  we  hadn’t  done  that,  we  would  be  totally  lost. 

I had  trouble.  I,  too,  was  a CPA,  but  to  try  to  wade  through  these 
hospital  billings  and  the  physician  billings  and  try  to  figure  out 
what  they  are  doing  is  really  next  to  impossible. 

Ms.  DUNN.  Would  you  yield  for  a moment?  I wonder,  I remem- 
ber our  former  Chairman  of  this  Committee  Mr.  Archer  was  about 
the  only  person  on  the  whole  Committee  who  did  his  own  income 
taxes.  I wonder  sometimes  if  it  wouldn’t  be  interesting  to  inquire 
that  the  point — if  there  is  anybody  on  our  Committee  that  does  his 
own  income  taxes. 

Mr.  SHAW.  I think  the  next  question  is  if  you  do  your  own  taxes, 
could  you  do  it  without  a computer.  This  is  one  of  the  big,  big  prob- 
lems. I talked  to  my  CPA,  and  I said  when  the  alternative  min- 
imum tax  (AMT)  came  in,  that  is  it,  I will  have  to  do  something 
else.  Of  course,  I didn’t  practice — I practiced  law  for  all  those  years 
and  didn’t  practice  accounting,  but  I did  my  own  tax  return  until 
the  AMT  came  in.  At  that  point  I turned  it  over  to  a CPA.  My  CPA 
says  that  he  couldn’t  do  many  of  the  tax  returns  that  he  does  with- 
out the  computer. 

Mr.  WALKER.  I will  tell  you,  if  I may,  Mr.  Chairman,  a recent 
personal  frustrating  experience.  As  you  know,  both  you  and  I are 
CPAs.  I can’t  imagine  how  a typical  American  would  deal  with  this. 
I do  my  own  tax  return.  You  are  right;  with  AMT  it  is  a lot  more 
complicated,  but  that  is  not  the  only  complication.  I ended  up  send- 
ing mine  in.  I got  a notice  back  from  the  IRS  saying  I overesti- 
mated my  income  and  underestimated  my  taxes,  which  obviously 
doesn’t  make  sense,  and  I don’t  agree  with  them,  and  so  I called 
them  to  say,  well,  there  is  obviously  a problem  here,  let’s  fix  it. 
This  was  4 months  ago.  They  still  haven’t  assigned  it  to  anybody 
yet,  and  so  there  is  nothing  that  I can  do.  In  the  meantime  I am 
trying  to  file  my  return  for  this  year.  I am  not  going  to  accept  what 
they  say  because  I know  they  are  wrong,  and  I am  a CPA.  So,  I 
can  just  imagine  what  the  typical  taxpayer  has  to  deal  with  here. 

Mr.  SHAW.  That  would  be  very  interesting  to  see  who  is  as- 
signed your  return. 

Mr.  WALKER.  I know  the  Commissioner,  but  I am  resisting  call- 
ing him.  Hopefully  the  system  will  work  in  time. 

Mr.  SHAW.  Interesting  exercise.  Now  we  are  going  to  hear  from 
a physician.  Mr.  McDermott. 

Mr.  MCDERMOTT.  Do  you  know  if  they  are  doing  A-76  at  IRS? 

Mr.  WALKER.  I don’t  know,  Mr.  McDermott.  I can  try  to  find 
out. 


47 


Mr.  MCDERMOTT.  It  would  work  much  better  if  it  was 
privatized,  don’t  you  think? 

Mr.  WALKER.  No,  I don’t  necessarily  think  that. 

Mr.  MCDERMOTT.  Why  are  you,  a government  official,  sitting 
there  trashing  them? 

Mr.  WALKER.  Oh,  no,  no.  I am  not  trashing  them.  Let  me  clarify 
what  I said.  What  I am  saying  here  is  a real  life  experience.  It  is 
a fact.  It  may  be  an  exception.  I am  not  saying  it  is  representative 
of  what  they  do.  I am  saying  it  is  frustrating. 

Mr.  MCDERMOTT.  Did  you  look  into  whether  we  had  cut  the 
budget  such  that  there  were  not  sufficient  agents  to  handle  all  this 
stuff?  We  made  about  a 19-percent  reduction  in  the  budget  with  an 
increase  in  number  of  claims  filed.  How  does  that  work? 

Mr.  WALKER.  Mr.  McDermott — you  brought  up  a good  point.  I 
mentioned  before  that  one  of  the  problems  that  the  IRS  has,  while 
they  haven’t  been  able  to  do  as  much  in  enforcement,  is  because, 
first,  it  hasn’t  been  as  high  a priority,  and  second,  they  don’t  think 
they  have  enough  resources  to  do  that.  In  any  case  it  is  not  an  en- 
forcement issue.  I would  say  it  is  a taxpayer  service  issue. 

Mr.  MCDERMOTT.  Well,  let  me  move  to  another  issue  because 
I listen  to  this,  and  I have  read  your  report.  On  page  24  you  say, 
well,  this  is  where  we  got  the  problem  with  the  EITC.  Maybe  it  is 
not  page  24,  but  when  I look  at  this  tax  gap  map  that  came  from 
the  IRS  Office  of  Research,  2003,  they  say  that  out  of  that  $232  bil- 
lion, $65  billion  of  it  is  business  income  that  is  badly  reported  in 
unpaid  amounts,  and  self-employment  tax  is  $45  billion.  Now,  that 
is  almost  half,  but  instead  what  you  recommend  or  what  you  com- 
ment on  is  that  the  IRS  is  looking  at  EITC,  which  is  $7.8  billion. 
Now,  I don’t  understand  why  you  would  look  for  the  big  savings  of 
waste,  fraud,  and  abuse  in  $7.8  billion  when  apparently  the  busi- 
ness and  self-employment  and  if  you  add  to  that  the  non-business 
income,  which  is  another  $30  billion,  you  have  got  way  over  half 
of  the  money  in  those  three  areas,  and  the  IRS  is  focusing  on  EITC. 
Why  that?  How  do  they  set  that  as  a place  to  look  for  the  money? 

Mr.  WALKER.  There  is  absolutely  no  question  that  there  are 
problems  on  the  corporate  side.  In  many  cases  the  problems  on  the 
corporate  side  are  much  greater  than  the  problems  on  the  EITC, 
and  there  is  absolutely  no  question  that  more  time,  attention,  and 
resources  need  to  be  allocated  there.  The  uncollected  taxes  area  is 
individuals,  partnerships,  and  corporations,  but  one  of  the  things 
I tried  to  mention  in  my  opening  statement  is  there  is  increasing 
concern  with  regard  to  tax  shelters  and  tax  schemes  involving  cor- 
porations and  high-income  individuals,  and  that  is  real  money. 

Mr.  MCDERMOTT.  I think  that  you  are  really  raising  the  ques- 
tion— the  former  IRS  Commissioner  Rossotti  said  the  most  serious 
tax  noncompliance  areas  are  promoters  of  tax  schemes  of  all  vari- 
eties, misuse  of  devices  such  as  trusts  and  offshore  accounts  to  hide 
or  improperly  reduce  income,  abusive  corporate  tax  structures, 
under-reporting  of  tax  by  high-income  individuals,  and  the  failure 
to  file  and  pay  large  amounts  of  unemployment  tax  by  employers. 

It  seems  to  me  if  you  are  looking  to  save  money — when  I used 
to  write  budgets  at  the  State  level,  it  must  be  different  up  here  at 
the  Federal  level,  but  we  always  used  to  go  where  the  big  money 
was  when  looking  at  Medicaid  and  the  school  budgets  and  because 
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there  is  no  sense  in  looking  at  the  State  part.  The  State  part  is 
0.07  percent  of  the  State  budget.  You  don’t  waste  your  time  over 
there. 

This  looks  like  the  IRS  is  wasting  its  time  for  some  reason.  I 
would  like  to  understand  how  they  made  that  decision.  Is  there  a 
Committee  in  the  IRS  that  says,  let’s  look  and  see  where  we  should 
go  after — where  we  should  look? 

Mr.  WALKER.  Well,  Mr.  McDermott,  I think  you  would  have  to 
ask  Commissioner  Everson  that.  I will  tell  you  this:  Recently  there 
has  been  an  effort  on  behalf  of  Commissioner  Everson  to  allocate 
more  time,  attention,  and  resources  to  corporate  tax  shelters  and 
to  tax  schemes  involving  high-income  individuals.  It  is  clearly 
needed  and  necessary.  I question  whether  or  not  that  they  have  an 
adequate  amount  of  resources,  time,  and  attention  focused  on  that. 
There  is  big  money  there,  and  there  are  a lot  of  people  who  are  try- 
ing to  do  what  is  arguably  legal  and  acceptable  rather  than  what 
is  ethically  and  economically  right.  Mike,  do  you  want  to  provide 
some  details  there? 

Mr.  BROSTEK.  Well,  I would  just  like  to  add  that  the  IRS  has 
had  a structured  process  for  deciding  that  those  items  that  you 
read  off  were  their  priority  items.  They  do  an  annual  survey  of 
their  chief  officers  in  the  IRS  to  get  their  opinion  on  where  are  the 
largest  problems;  and  in  order  to  come  up  with  that  list,  they  fol- 
lowed a systematic  voting  process  to  decide  that  those  were  among 
the  largest  issues  that  they  should  address,  and  they  have  been 
trying  to  adjust  their  internal  resources  to  focus  on  those  areas. 

Mr.  MCDERMOTT.  May  I just  say,  in  closing,  Mr.  Chairman,  in 
fiscal  year  2004,  the  IRS  put  in  $200  million  for  auditing,  $100  mil- 
lion to  EITC,  and  $100  million  to  all  the  rest  of  that  system.  Now, 
I don’t  know  who  is  running  this  Committee,  but,  boy,  somebody 
has  got  a fix  on  EITC  that  doesn’t  make  much  sense.  Thank  you, 
Mr.  Chairman. 

Mr.  SHAW.  Mr.  Herger. 

Mr.  HERGER.  Thank  you,  Mr.  Chairman.  Mr.  Walker,  I note  in 
your  testimony  that  you  have  focused  on  residency  fraud  in  the  SSI 
program,  which  occurs  when  individuals  claim  to  be  living  in  the 
United  States  for  purposes  of  collecting  SSI  benefits,  but  actually 
are  living  outside  of  the  country,  which  is  not  allowed  under  the 
program. 

Can  you  review  for  us  what  else  your  investigation  found,  and 
what  steps  you  recommend  for  the  SSA,  or  us  here  in  the  Congress, 
to  take  to  prevent  continued  abuse  of  this  type? 

Mr.  WALKER.  With  your  permission,  Barbara  Bovbjerg  is  the 
executive  responsible  for  this  work,  and  I will  ask  her  to  address 
that. 

Ms.  BOVBJERG.  My  name  is  Barbara  Bovbjerg;  I am  Director 
of  Education,  Workforce,  and  Income  Security. 

As  you  know,  Mr.  Herger,  we  are  about  to  issue  a report  to  you 
at  the  end  of  this  month  on  this  important  topic.  This  is  a place 
where  the  SSA  has  had  difficulty  addressing  some  of  the — it  may 
be  fraud,  it  certainly  is  abuse — issues  in  the  SSI  Program. 

This  is  the  program  in  Social  Security  where  beneficiaries  are  re- 
quired to  maintain  residency  in  the  United  States.  Social  Security 
reports  that  it  has  identified  $118  million  in  overpayments  associ- 
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ated  with  this  requirement.  Based  on  our  work  for  you,  we  have 
reason  to  believe  the  overpayments  are  much  higher. 

We  have  found  that  there  are  really  three  weaknesses  in  this 
program.  The  SSA  relies  on  self-reported  residency  information, 
and  we  believe  they  need  to  verify  that.  The  SSA  also  doesn’t  make 
full  use  of  tools  that  it  has  to  look  at  residency.  It  can  make  home 
visits,  for  example,  and  it  could  do  a more  risk-based  assessment 
of  which  beneficiaries  it  maybe  ought  to  take  a closer  look  at,  like, 
for  example,  beneficiaries  who  are  using  post  office  boxes.  The 
Agency  also  hasn’t  pursued  independent  sources  of  information, 
like  recipient  bank  account  information,  to  detect  non-residents. 

We  are  planning  to  make  recommendations  to  the  SSA  to  ad- 
dress these  issues;  perhaps  unannounced  home  visits,  a more  tar- 
geted review  of  beneficiaries;  or  use  of  the  entry/exit  data  that 
Homeland  Security  is  developing.  Our  report  will  be  issued  at  the 
end  of  the  month,  and  we  would  be  happy  to  talk  with  this  Com- 
mittee about  that  at  any  time. 

Mr.  HERGER.  Thank  you  very  much.  I might  ask,  Mr.  Walker, 
are  there  implications  of  this  same  sort  of  abuse  of  other  programs 
under  the  jurisdiction  of  the  Committee  on  Ways  and  Means? 

Mr.  WALKER.  There  is  no  question  that  there  is  a significant 
issue  associated  with  improper  payments  beyond  SSI  and  Medi- 
care. This  is  an  area  that  we  are  working  on,  along  with  the  In- 
spectors General  and  OMB.  The  OMB  is  requiring  additional  trans- 
parency with  regard  to  improper  payments  and  also  requiring,  at 
our  suggestion,  that  there  be  a plan  for  how  you  are  going  to  try 
to  go  about  estimating  them  and  reducing  them.  I believe  this  is 
both  appropriate  and  long  overdue. 

Mr.  HERGER.  Well,  thank  you  very  much.  Mr.  Chairman,  I want 
to  thank  you  again  for  having  this  hearing.  We  are  certainly  a very 
generous  people,  the  American  people,  but  the  taxpayers  do  have 
the  right  to  see  that  their  dollars  are  spent  in  the  way  they  were 
intended  and  not  spent  in  ways  that  are  breaking  the  law.  Again, 
I thank  you  for  your  work,  and  I look  forward  to  working  with  you. 

Mr.  WALKER.  Thank  you. 

Mr.  HERGER.  Thank  you. 

Mr.  SHAW.  Mr.  Neal. 

Mr.  NEAL.  Thank  you  very  much,  Mr.  Chairman.  I know  some 
of  the  Members  of  the  Committee  have  spoken  earlier;  they  left, 
but  I would  point  out  that  I have  got  a great  tax  simplification  bill 
that  we  could  all  sign  on  to.  I have  got  a great  piece  of  legislation 
that  deals  with  AMT  that  we  could  all  sign  on  to.  They  should  be 
bipartisan  measures. 

Most  importantly,  in  the  11  years  I have  been  on  this  Committee, 
we  have  talked  a lot  during  the  last  few  years  about  tax  simplifica- 
tion. We  have  done  very  little,  and — very,  very  little.  We  did  have 
hearings  here  at  one  point,  I remember,  some  years  ago  in  which 
we  were  going  to  pull  the  Tax  Code  up  by  its  roots  and  change  it, 
but  I regret  to  tell  you  today  we  have  made  very  little  progress  on 
it. 

Our  former  friend  and  colleague  on  this  Committee — my  class- 
mate, incidentally — Mr.  Hancock,  did  a great  job  here  some  years 
ago  of  pointing  out  some  of  the  abuses  that  he  believed  were  occur- 
ring at  the  IRS.  In  fact,  they  were  documented  by  “60  Minutes” 
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and  a number  of  other  instances.  In  particular,  he  had  some  con- 
stituents who  felt  that  the  IRS  had  overreached  in  its  effort  to  col- 
lect back  taxes  from  this  family;  and  once  they  got  into  this  web, 
there  was  little  opportunity  for  them  to  get  out. 

The  issue  at  the  time  was  from  the  majority  here,  that  the  IRS 
was  too  assertive  in  collecting  taxes  that  were  owed  to  the  govern- 
ment. In  fact,  the  argument  here  was  that  the  IRS  acted  like 
thugs;  in  particular,  this  contracting  out  had  become  a problem. 

Now,  in  your  testimony,  you  suggest  that  there  has  been  an  in- 
crease in  people  who,  you  believe,  cheat  on  taxes  or  those  who  be- 
lieve that  the  IRS  is  no  longer  going  to  do  anything  to  them.  Is  it 
your  position  that  this  Committee  and  perhaps  the  majority  in  the 
House  of  Representatives  overreached  in  its  effort?  Or  are  you  ar- 
guing today  that  we  should  consider  a more  aggressive  effort  to 
step  up  what  was  the  best  voluntary  tax  compliance  system  in  the 
history  of  the  world? 

Mr.  WALKER.  First,  I think  it  is  fair  to  say  that  historically 
there  may  have  been  some  abuses.  The  fact  of  the  matter  is — is 
that  we  have  issued  several  reports  on  this  issue  and  found  that 
while  clearly  there  will  be  some  abuses  from  time  to  time,  given 
the  nature  of  the  responsibility  IRS  has,  there  was  not  pervasive 
abuse  as  some  asserted  years  ago.  Culturally  what  ends  up  hap- 
pening is  that  Congress  passed  a law  that  said,  you  shall  not  do 
certain  things. 

Obviously  people  want  to  comply  with  the  law,  but  culturally 
what  happened  is,  the  pendulum,  in  my  view,  swung  dramatically 
to  where  the  IRS  is  now  focused  overwhelmingly  on  customer  serv- 
ice, not  on  compliance.  I believe  that  in  a voluntary  tax  system  you 
need  to  simplify  to  try  to  help  provide  reasonable  assurance  that 
people  can  comply  in  good  faith,  more  needs  to  be  done  there. 

You  also  need  to  have  an  effective  enforcement  program  so  that 
people  know  that  they  are  at  risk  if  they  don’t  comply.  You  need 
to  do  that  not  only  civilly,  but  in  appropriate  circumstances,  crimi- 
nally, because  otherwise  it  has  a very  adverse  effect  on  the  willing- 
ness of  corporations,  individuals,  and  others  to  comply. 

As  we  have  said,  the  IRS  needs  to  be  spending  more  time  and 
allocating  more  of  its  resources,  and  may  need  additional  resources, 
to  enforce  areas  including,  in  the  corporate  high-income  areas. 

Mr.  NEAL.  Thank  you,  Mr.  Walker.  The  second  question:  I know 
many  of  our  colleagues  in  this  body  are  going  to  spend  a lot  of  en- 
ergy and  a lot  of  time  on  ensuring  that  lower  income  workers  don’t 
get  a penny  more  than  they  should  from  the  EITC.  I understand 
that  the  zeal  that  they  undertake  in  asserting  that  there  is  some 
abuse  as  it  relates  to  the  EITC,  but  let  me  direct  your  attention 
to  your  testimony,  Mr.  Walker,  about  corporations  that  move  to 
Bermuda  for  the  purpose  of  escaping  American  corporate  taxes. 
Now,  a year  ago  the  Speaker  was  quoted  in  a column  by  David 
Rogers  of  the  Wall  Street  Journal  saying  that  there  would  have  to 
be  a vote  in  the  Congress  on  the  issue. 

That  is  a year  ago;  we  haven’t  had  a vote  on  this  issue  yet.  Mem- 
bers of  this  Committee  who  were  all  worked  up  about  it  during  the 
election  season  last  year  scheduled  as  kind  of  a hasty  matter  a cou- 
ple of  small  hearings,  and  the  issue  kind  of  fell  off  the  table. 
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Today  you  are  acknowledging  that  corporate  inversions  have  be- 
come a problem  and  that  those  who  move  to  Bermuda  for  the  pur- 
pose of  escaping  corporate  taxes  really  get  away  with  it. 

We  have  estimated  up  to  $5  billion  due  in  taxes,  it  has  been  sug- 
gested, could  be  collected  over  the  next  10  years — $5  billion  at  a 
time  when  we  have  146,000  troops  in  Iraq;  and  we  are  going  to 
need  that  money  for  Afghanistan,  we  are  going  to  need  it  for  Iraq, 
and  we  are  going  to  need  it  perhaps  to  do  a better  job  of  collecting 
through  the  IRS. 

Would  you  talk  a little  bit  about  corporate  inversions  and  this 
notion  of  those  who  move  offshore  with  a post  office  box  for  the 
purpose  of  avoiding  their  tax  burden  share? 

Mr.  WALKER.  At  the  high  level — and  Mike  can  provide  some 
more  detail — there  are  a number  of  tax  techniques  that  corpora- 
tions have  followed  in  order  to  try  to  minimize  their  taxes,  one  of 
which  has  to  do  with  their  legal  structure  and  where  they  are  dom- 
iciled. There  has  been  an  interest,  for  legal  purposes,  in  being  dom- 
iciled in  other  countries  in  order  to  minimize  U.S.  taxes.  This  is  a 
problem  that  has  grown. 

We  do  live  in  a globalized  world;  there  is  no  doubt  about  that. 
There  is  a lot  of  activity  going  on  where  people  are  trying  to  dot 
the  I’s  and  cross  the  T’s  to  be  able  to  say  that  arguably,  legally 
they  are  okay,  but  from  an  ethical  and  economic  substance  stand- 
point, one  would  have  to  raise  real  questions  whether  this  is  appro- 
priate. I think  it  is  an  area  that  needs  more  attention  and  more 
enforcement  activity,  but,  Mike,  do  you  want  to  elaborate? 

Mr.  BROSTEK.  The  only  thing  I would  add  on  that  is,  the  IRS 
does  face  a large  problem  in  policing  corporate  tax  shelters  and 
other  sophisticated  shelters,  in  part  because  they  are  deliberately 
constructed  to  walk  the  fine  line  between  what  is  legal  and  what 
is  not  legal  many  times;  and  it  takes  an  intense  amount  of  inves- 
tigation to  determine  whether  a situation  is  problematic.  The  inver- 
sion situation  is  a case  where  it  is  not  necessarily  illegal  for  a cor- 
poration to  do  that  type  of  thing. 

Mr.  NEAL.  Mr.  Chairman,  could  I have  30  more  seconds? 

Mr.  SHAW.  You  are  already  2 and  a half  minutes  over.  I would 
tell  the  gentleman  that  the  House  has  already  passed  an  inversion 
moratorium,  and  on  April  3,  2003  the  House  passed  247  to  175  the 
energy  bill  which  contained  this  provision,  and  it  is  awaiting  action 
in  the  Senate. 

Mr.  NEAL.  I appreciate  that,  Mr.  Chairman,  but  the  truth  is,  we 
have  not  done  what  we  pledged  to  do  a year  ago.  Could  I have  30 
seconds  more? 

Mr.  SHAW.  Well,  this  Committee  has  and  the  House  has.  We  are 
awaiting  action  by  the  Senate.  Very,  very  quickly,  because  we  have 
got  to  move  on. 

Mr.  NEAL.  Thank  you,  Mr.  Chairman.  What  would  you  do  to  an 
individual  taxpayer  who  moved  to  Bermuda  and  set  up  a post  office 
box  and  said  that  they  were  no  longer  going  to  pay  their  individual 
taxes? 

Mr.  WALKER.  I would  have  to  think  about  what  I think  the  ap- 
propriate action  is  there.  I do  believe  that,  as  we  have  seen  of  late 
with  some  of  the  accountability  failures  in  the  private  sector,  we 
are  facing  a troubling  trend  in  this  country  where  people  are  trying 
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to  do  what  is  arguably  legal  and  what  is  minimally  acceptable  rath- 
er than  what  is  ethically  and  economically  the  right  thing  to  do. 
I don’t  have  an  easy  answer,  but  I do  think  it’s  a problem. 

Mr.  NEAL.  Thank  you  for  those  30  seconds,  Mr.  Chairman. 

Mr.  SHAW.  Mr.  McCrery. 

Mr.  MCCRERY.  Thank  you,  Mr.  Chairman. 

Mr.  Walker,  I just  have  one  question  and  it  relates  to  the  ques- 
tion of  employment  taxes.  In  your  testimony,  you  point  out  some 
figures  that  are  rather  startling.  You  say  that  as  of  the  close  of  fis- 
cal year  2002,  there  were  approximately  $49  billion  in  delinquent, 
unpaid  employment  taxes. 

Can  you  suggest  anything  that  the  Congress  ought  to  do  to 
change  the  law  or  encourage  the  IRS  to  change  regulations  which 
would  make  us  more  efficient  in  collecting  those  taxes? 

Mr.  WALKER.  Mike  Brostek,  please. 

Mr.  BROSTEK.  The  thing  that  we  have  found  when  we  have 
looked  at  the  employment  tax  situation  is  that  in  many  cases  these 
are  smaller  businesses  who  get  themselves  into  financial  difficul- 
ties, and  they  don’t  pay  their  employment  taxes  because  they  are 
a source  of  funds  to  stay  in  business. 

The  effective  way  of  trying  to  deal  with  that  is  to  stop  the  prob- 
lem before  it  grows  out  of  hand.  So,  the  IRS  has  created  various 
programs  to  intervene  early  when  a taxpayer  gets  into  that  type  of 
situation,  to  try  to  educate  them  that  they  need  to  be  paying  those 
taxes,  or  even  to  take  enforcement  action  early  on.  However,  those 
programs  have  been  very  small  in  IRS,  and  they  haven’t  been  eval- 
uated to  see  if  they  are  very  effective. 

I think  encouraging  IRS  to  determine  what  are  the  effective  tools 
to  use  in  addressing  the  situation  is  an  appropriate  thing  to  do. 

Mr.  MCCRERY.  Well,  what  about  using  technology  to  have  a 
more  direct  submittal  of  those  taxes,  filing  them  electronically  or 
something  like  that? 

Mr.  BROSTEK.  Currently,  the  IRS  does  make  available  elec- 
tronic payment  of  employment  taxes  through  the  Internet  to  all 
businesses  that  want  to.  It  is  not  a requirement  that  all  do.  You 
might  want  to  consider  whether  there  should  be  an  expansion  of 
the  requirement. 

One  thing  to  keep  in  mind  in  considering  such  an  expansion  is 
the  burden  that  smaller  businesses  might  face  in  being  required  to 
file  in  that  fashion. 

Mr.  MCCRERY.  What  would  the  burden  be?  Buying  a computer 
and  having  an  Internet  service? 

Mr.  BROSTEK.  It  may  be  a fairly  minimal  burden,  but  not  all 
small  businesses  do  have  computers  and  Internet  connections. 

Mr.  WALKER.  I think  one  other  thing  that  we  have  to  look  at — 
and  this  is  an  example  of  it — is  how,  leveraging  technology,  can  the 
IRS  become  aware  in  a more  timely  manner  when  somebody  has 
not  paid  unemployment  taxes,  who  has  previously  paid  unemploy- 
ment taxes. 

Frequently  what  ends  up  happening  is,  as  Mr.  Brostek  said,  you 
will  have  a small  business.  This  is  a significant  amount  of  cash  by 
the  time  you  take  the  employee’s  portion  and  the  employer’s  por- 
tion, if  they  are  having  cash  flow  problems.  They  may  have  paid 
their  payroll  taxes  for  both  the  employer  and  employee  for  a period 
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of  time,  then  all  of  a sudden  they  don’t  transmit  it  in  a timely  man- 
ner, hoping  that  things  are  going  to  turn  around;  and  they  may  not 
turn  around. 

So,  I think  one  of  the  things  that  has  to  happen  is,  how  can  we 
get  more  timely  notification,  leveraging  technology,  of  who  is  not 
paying  so  we  can  intervene  earlier. 

As  to  the  other  question,  I would  say,  you  may  want  to  consider 
additional  penalties  that  you  can  bring  to  bear  that  would  encour- 
age people  not  to  use  that  option.  They  knew  that  if  they  really 
thought  they  were  going  to  turn  around,  that  they  were  going  to 
end  up  paying  a big  price  and,  therefore,  that  wouldn’t  be  some- 
thing that  they  might  do  as  a first  resort.  It  was  something  that 
they  would  do  more  as  a last  resort. 

Mr.  MCCRERY.  Well,  I agree  with  the  first  part  of  your  state- 
ment, that  is,  that  we  ought  to  think  of  ways  to  encourage  employ- 
ers not  to  get  in  that  trap  in  the  first  place. 

The  second  part  with  respect  to  increasing  penalties  doesn’t  seem 
to  me  to  be  an  effective  tool  since  we  know  that  we  are  already  as- 
sessing substantial  penalties  and  we  are  not  collecting  those.  So,  I 
don’t  think  that  is  a very  effective  way  to  address  this. 

I would  rather  we  try  to  think  of  innovative  ways  to  make  the 
collection  smoother,  quicker,  more  practical,  and  not  tempt  those 
employers  to  dip  into  that  and  misappropriate  those  funds  for  pur- 
poses that  were  not  intended. 

Mr.  WALKER.  I agree.  I think  realistically  we  have  to  be  able 
to  help  them  be  able  to  do  it,  but  we  have  to  know  when  they  are 
not  doing  it;  in  other  words,  when  they  discontinue,  we  need  to  be 
able  to  intervene  in  a timely  manner.  Quite  frankly,  I don’t  know 
that  the  IRS  has  that  capability  right  now. 

Mr.  BROSTEK.  It  is  something  that  IRS  is  hoping  to  do  a better 
job  of,  identify  when  that  pattern  of  payments  is  broken. 

As  you  are  probably  aware,  there  are  a number  of  fairly  complex 
filing  requirements  for  employment  taxes  that  are  graded  according 
to  the  size  of  the  business.  If  you  are  a very  large  business,  you 
have  a daily  filing  requirement,  and  it  is  easy  to  track  patterns 
there.  The  smaller  firms  may  only  have  to  file  on  a monthly  or  a 
quarterly  basis.  Since  those  are  often  the  ones  that  have  the  filing 
problem,  detecting  when  they  have  broken  a pattern  can  be  a little 
difficult  for  IRS. 

Also,  because  those  smaller  businesses  often  are  seasonal  busi- 
nesses— a lawn-mowing  business  in  the  summer,  a Christmas  sale 
at  the  Christmas  season — the  payment  pattern  may  have  some 
natural  fluctuation  that  has  to  be  discerned,  but  the  overall  point 
is  correct.  The  more  progress  that  can  be  made  in  determining 
when  the  pattern  has  been  broken,  the  better,  because  that  is  when 
the  IRS  needs  to  intervene. 

Mr.  WALKER.  We  ought  to  be  able  to  leverage  technology  more 
in  that  regard.  Technology  that  is  working  for  us,  not  against  us. 

Mr.  MCCRERY.  Right.  Good.  Thank  you,  Mr.  Chairman. 

Mr.  SHAW.  Mr.  Portman. 

Mr.  PORTMAN.  Thank  you,  Mr.  Chairman.  I want  to  thank  Mr. 
Walker  for  being  with  us  again  and  providing  us  some  good,  hard- 
headed  analysis,  particularly  raising  again  the  concern  about  enti- 
tlement spending  and  the  degree  to  which  mandatory  spending 
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over  the  next  20  years  is  going  to  take  over  our  budget.  We  need 
to  look  at  Medicare  and  Social  Security. 

I think,  though,  in  the  short  term  probably  our  best  chance  of 
dealing  with  some  of  the  issues  before  this  Committee  today  is 
looking  at  the  tax  side,  looking  at  the  Tax  Code.  I appreciate  your 
raising  the  SSI  issue  again,  however — also,  some  other  tough 
issues. 

On  tax  compliance,  you  just  responded  to  some  of  Mr.  McCrery’s 
good  questions.  In  general,  if  you  could,  give  us  a sense  of  the  de- 
gree to  which  you  think  the  compliance  problem  is  related  to  the 
complexity  of  the  Tax  Code.  I ask  this  question  because  I think 
there  are  a couple  of  ways  the  GAO  could  help  us  in  this  regard. 

Mr.  WALKER.  First,  I think  there  are  two  dimensions  of  the 
complexity  problem.  One  is  that  if  our  laws  are  very  complex,  then 
even  individuals  who  want,  in  good  faith,  to  do  the  right  thing, 
have  difficulty  sometimes  in  doing  the  right  thing,  because  they 
don’t  understand  the  law. 

The  second  is,  if  our  laws  are  very  complex,  then  that  provides 
opportunities  for  legal  and  financial  engineering  to  be  able  to  do 
things  that  you  can  try  to  dot  the  I’s  and  cross  the  T’s  in  order  to 
be  able  to  argue  that  this  is  legal,  and  therefore  it  is  tax  minimiza- 
tion rather  than  tax  evasion.  So,  I think  complexity  is  relevant  in 
both  dimensions. 

Mr.  PORTMAN.  To  the  extent  you  can  put  a finer  point  on  that, 
I think  that  would  be  very  helpful  in  going  forward. 

Obviously,  we  have  not  done  much  in  terms  of  simplifying  the 
Tax  Code  in  the  last  several  years.  We  talk  about  it  a lot,  and  it 
is  something  I think  that  is  on  the  agenda  for,  I hope,  Members 
of  the  Committee  on  both  sides.  I think  that  one  of  the  issues  here 
with  regard  to  fraud  and  abuse  and  with  regard  to  mispayments 
is  complexity. 

Let  me  skip  quickly  to  electronic  filing.  Some  of  the  complexity 
of  the  Tax  Code  and  some  of  the  mistakes  and  erroneous  payments 
are  due  to  the  fact  that  people  file  paper  returns.  I am  amazed  by 
those  numbers.  You  get  a 22  percent  error  rate  with  paper  returns, 
less  than  a 1 percent  error  with  electronic.  We  have  got  an  80  per- 
cent goal  by  the  year  2007. 

We  have  come  up  with  some  creative  ways  to  try  to  deal  with 
that,  some  of  which  is  controversial.  Anything  you  can  do,  I think, 
to  help  continue  to  keep  us  focused  on  that  would  be  helpful.  Elec- 
tronic filing  is  part  of  the  answer,  and  I don’t  think  we  have  an 
adequate  focus  on  it,  although  we  are  now  up  to,  I think,  42  per- 
cent this  year  on  electronic  filing. 

Quickly,  in  terms  of  the  Tax  Code,  we  talked  a little  about  the 
small  business  side  and  some  of  the  concerns  here  on  compliance. 
We  are  increasing  funds  on  compliance,  as  you  know;  we  are  trying 
to  get  that  pendulum  to  swing  back  not  just  on  taxpayer  service, 
but  on  enforcement  compliance. 

With  regard  to  EITC,  a perennial  problem.  We  now  know  that 
in  food  stamps,  for  instance,  you  have,  what,  about  a 6 or  7 percent 
error  rate.  With  regards  to  SSI,  a big  program,  a problem,  as  you 
stated  earlier,  we  have  got  a 6 percent  error  rate.  We  think — based 
on  the  1999  figures  from  the  IRS  and  U.S.  Department  of  Treas- 
ury— we  think  there  is  a 28  to  32  percent  or  34  percent  error  rate. 
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So,  about  a 30  percent  error  rate  in  the  EITC,  which  is  now  be- 
tween, we  think,  $8.5  and  $10  billion;  and  that  is  based  on  1999 
figures. 

We  have  talked  about  this  certification  process.  Can  you  give  us 
a sense  of  where  you  think  the  IRS  is  on  EITC?  Are  we  getting  a 
hold  of  this  problem?  We  have  heard  concerns  raised  by  this  Com- 
mittee on  the  other  side  that  we  are  doing  too  many  audits  of 
EITC,  yet  I am  told  only  4 percent  of  EITC  returns  are  being  au- 
dited in  any  respect. 

What  is  your  solution  to  this,  and  what  have  you  guys  come  up 
with  to  try  to  help  us  with  regard  to  EITC  compliance? 

Mr.  WALKER.  Well,  first,  I think  that  clearly  the  IRS  has  been 
noted  as  dedicating  a significant  amount  of  resources  to  try  to  get 
a handle  on  the  EITC.  I would  respectfully  suggest  that  they  need 
to  be  dedicating  more  resources  on  some  of  the  other  areas  where 
there  are  a lot  of  dollars  involved,  whether  it  be  corporate  tax  shel- 
ters or  high-income  tax  devices. 

Mr.  PORTMAN.  Let  me  follow  up  on  that,  though.  Are  you  say- 
ing that  a 30  percent  error  rate  is  not  a problem? 

Mr.  WALKER.  No,  no,  I am  not  saying  that  at  all.  I am  saying 
it  is  a problem,  and  I am  saying 

Mr.  PORTMAN.  They  should  divert  resources  from  that  to  other 
areas? 

Mr.  WALKER.  Well,  not  necessarily.  I think  we  need  to  look  at 
it  as  return  on  investment.  Thirty  percent  is  unacceptable.  On  the 
other  hand,  where  do  we  believe  the  biggest  problem  is?  As  was 
mentioned  before,  Commissioner  Rossotti,  who  is  on  GAO’s  audit 
Committee,  has  estimated  that  there  is  a lot  more  money  in  some 
of  these  areas  where  IRS  has  not  dedicated  enough  time,  attention, 
and  resources. 

So,  yes,  we  need  to  get  the  30  percent  down,  but  we  also  have 
to  make  sure  that  we  recognize  that  there  are  other  areas  that  in- 
volve a lot  more  money  that  we  need  to  start  getting  on  the  beat 
more. 

Mr.  PORTMAN.  You  think  there  is  a 30  percent  error  rate  in 
some  of  these  other  areas,  for  instance,  even  small  business,  where 
probably  the  biggest  number  of  dollars  is  involved? 

Mr.  WALKER.  Well,  30  percent  is  one  of  the  highest  error  rates 
that  I have  seen,  no  doubt  about  it.  On  the  other  hand,  I think 
there  are  a couple  of  ways  to  look  at  it,  one  of  which  is  the  error 
rate,  the  other  of  which  is  how  much  money  is  involved,  and  third- 
ly, what  type  of  individuals  are  involved. 

Mr.  BROSTEK.  One  of  the  significant  issues  there  is  that  we 
don’t  have  current  information  on  the  compliance  rate  in  most 
areas  of  the  Tax  Code  because  IRS  has  not  been  doing  standard 
statistical  measurements  of  that  component. 

Mr.  PORTMAN.  We  are  moving  ahead  with  the  new  compliance 
measurement? 

Mr.  BROSTEK.  Yes.  They  have  a measurement  program  for  the 
individual  taxpayers.  That  is  updating  work  that  was  last  done  in 
1988,  for  tax  year  1988.  There  were  significant  areas  of  noncompli- 
ance found  in  the  tax  measurement  in  1988.  Small  businesses  had 
a noncompliance  rate,  if  I recall  correctly,  around  30  percent.  Inde- 
pendent businessmen — informal  suppliers,  I believe  they  called 
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them — had  a noncompliance  rate  of  81  percent.  So,  there  were 
other  pockets  of  compliance  problems  that  were  detected  through 
that  compliance  measurement  program. 

We  are  very  pleased  that  they  are  doing  it,  because  when  they 
get  the  data,  it  will  help  them  in  allocating  the  resources  to  where 
the  problems  are.  We  are  looking  forward  to  them  rolling  forward 
and  doing  similar  compliance  measurements  not  just  for  the  indi- 
vidual taxpayers,  but  for  the  small  businesses  and  others  as  well. 

Mr.  PORTMAN.  Well,  there  is  no  question  we  need  the  compli- 
ance data.  My  time  is  up — and  I apologize,  Mr.  Chairman — but  I 
think  it — it  concerns  me  that  you  are  saying  that  we  should  divert 
resources  away  from  an  area  where  we  know  we  have  got  a prob- 
lem with  30  percent  noncompliance  based  on  1999  figures. 

It  is  not  a matter  of  resources,  it  is  a matter  of  focus.  This  certifi- 
cation program,  for  instance,  would  simply  have  people  say  in  ad- 
vance what  their  residence  is,  how  many  children  they  have,  and 
so  on.  It  concerns  me  that  GAO  would  say  this  is  not  a big  enough 
problem,  that  we  ought  to  be  diverting  resources  because  there 
might  be  more  money  somewhere  else,  even  though  we  don’t  know 
as  much  about  that  problem. 

So,  I would  hope  that  GAO  would  continue  to  help  us  to  get  a 
hold  on  this  and  on  the  small  business  front,  and  on  compliance  in 
general  and  on  complexity.  Thank  you,  Mr.  Chairman. 

Mr.  WALKER.  I agree.  Let  me  just  say,  Mr.  Portman,  we  know 
what  we  know.  We  know  that  this  is  a problem,  but  we  are  also 
confident  that  there  are  other  problems,  and  that  is  why  it  is  im- 
portant that  the  IRS  do  what  they  are  doing  now.  They  are  focus- 
ing their  time  and  attention  on  this  area  because  they  know  about 
it.  They  need  to  continue  to  do  that,  but  there  could  be  other  areas 
that  are  problems  that  they  need  also  to  be  focused  on.  That  is 
what  we  are  saying. 

Mr.  PORTMAN.  This  Committee  has  been  supportive  of  them 
moving  ahead  with  this  new  compliance  data,  which  was  a political 
problem  over  the  last  two  decades  almost. 

Mr.  SHAW.  Ms.  Tubbs  Jones  is  recognized. 

Ms.  TUBBS  JONES.  Oh,  I didn’t  think  I would  get  a chance 
right  behind  my  colleague  from  Ohio.  What  I want  to  say,  ask  a 
question  about  is,  you  are  saying  that  because  in  EITC,  the  amount 
of  money  is  smaller  compared  to  the  possible  or  likely  noncompli- 
ance in  larger  areas;  so  30  percent  of  $10  is  not  a lot  compared  to 
10  percent  of  $100  million,  for  lack  of  a better  explanation? 

Mr.  WALKER.  That  is  correct. 

Ms.  TUBBS  JONES.  Thank  you.  Let  me,  first  of  all,  say  I am 
pleased  to  be  a part  of  this  hearing  today.  I agree  entirely  that  we 
need  to  take  a direct  approach  to  address  fraud,  waste,  and  abuse 
as  it  relates  to  the  issues  that  fall  within  our  jurisdiction,  and  that 
a mindset  of  passing  the  buck  along  to  others,  as  was  said,  just 
doesn’t  cut  it. 

I am  reminded  that  when  I was  a Cuyahoga  County  prosecutor 
and  I took  over  a unit  that  dealt  with  welfare  fraud,  we  focused 
all  these  dollars  on  women  who  got  a second  check  because  the  first 
one  came  late,  and  they  had  children  who  needed  to  get  to  school 
with  clothes  and  needed  to  have  food  to  eat. 
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So,  we  prosecuted  these  women  for  a check  for  $330,  and  then 
when  they  were  indicted.  After  we  went  through  the  process  of  in- 
dicting them  and  using  the  grand  jury  and  the  prosecutors,  we 
then  took  them  to  court;  then  we  assigned  them  a lawyer  for  which 
we  paid  more  dollars.  Then,  after  we  assigned  them  a lawyer,  we 
then  put  them  on  probation.  Then  they  had  review  for  that.  Then 
we  spent  more  money  and  we  took  their  next  welfare  check  and 
used  it  to  reimburse  them  for  the  loss  of  the  last  welfare  check. 

I don’t  want  to  minimize  looking  at  the  fraud,  waste,  and  abuse, 
but  I applaud  you  for  understanding  the  importance  of  allocating 
the  resources  where  they  need  to  be  allocated,  not  just  rolling  it 
around,  particularly  on  the  people  who  are  at  the  lower  rung  of  the 
ladder.  Even  if  we  looked  at  all  the  money  that  is  expended  in 
some  of  these  lower  areas,  if  we  just  focused  on  maybe  two  or  three 
larger  pockets,  we  would  get  much  more  money  back  than  we  are 
getting  right  now. 

So,  I just  applaud  you  for  understanding  what  we  are  talking 
about  with  regard  to  EITC.  The  difficulty  in  establishing  some  of 
the  preliminary  issues  that  are  being  proposed  by  the  administra- 
tion to  try  and  cut  off  the  payments.  So,  I am  just  so  happy  to  hear 
you  say  those  kinds  of  things. 

I am  almost  forgetting  what  else  I wanted  to  ask  you.  Oh,  I do 
have  a question.  What  if,  in  the  area  where  we  are  dealing  with 
employers,  we  were  to  require  that  employers  pre-certify  to  the 
IRS,  before  filing  their  tax  return  and  claiming  deductions  for  hav- 
ing paid  their  employees’  tax  dollars  into  the  government,  that  they 
have  turned  over  to  IRS  all  of  the  money  that  they  owe  IRS  with 
regard  to  tax  withholding  for  their  employees?  Do  we  require  them 
to  pre-certify  them  right  now? 

Mr.  WALKER.  No,  we  don’t. 

Ms.  TUBBS  JONES.  Wouldn’t  that  be  a heck  of  an  idea,  to  re- 
quire them  to  pre-certify  that?  That  might  deal  with  some  of  the 
issue  of  taxes  not — employees’  dollars  not  being  paid  in? 

Mr.  WTALKER.  Well,  part  of  the  question  would  be,  what  is  the 
sanction  if  they  certify  falsely? 

Ms.  TUBBS  JONES.  Well,  we  can  think  about  that,  too.  Don’t 
think  that  I am  just  sitting  here  trying  to  think  of  ways  to  lock  up 
people.  That  was  my  job  before  I came  here,  and  I guess  I think 
about  it  sometimes  still,  but  I am  just  suggesting  that  might  be 
something  that  you  might  include  as  you  go  through  the  process  of 
looking  at  this.  What  else  do  I want  to  ask  you  about? 

Mr.  WALKER.  I think  your  point  is,  take  a concept  and  see  if 
we  might  be  able  to  apply  it  in  a broader  way,  and  we  will  look 
at  that. 

Ms.  TUBBS  JONES.  Absolutely,  Mr.  Walker.  In  fact,  I am  going 
to — if  any  of  my  colleagues  who  ran  out  of  time  want  to  use  some 
more  time,  you  just  answered  the  perfect  question  I wanted  to  ask 
about  EITC  and  allocation  of  resources.  So,  Mr.  Chairman,  even 
though  you  don’t  think  I ought  to  do  this,  I am  yielding  back  the 
balance  of  my  time,  and  I have  time  left. 

Mr.  SHAW.  Miracles  do  happen.  Mr.  Hulshof. 

Mr.  HULSHOF.  Thank  you,  Mr.  Chairman.  Really  a couple  of 
follow-ups  to  my  friend,  Mr.  Neal  from  Massachusetts,  who  is  very 
passionate  about  corporate  inversions  and  asked  you  some  ques- 
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tions  about  that.  I know  that  is  really  beyond  the  scope  of  this 
hearing,  Mr.  Walker,  and  your  appearance  today,  but  I would  com- 
mend to  him  or  others  that  are  interested  in  this  area  of  inter- 
national tax  policy,  2 days  ago  Pamela  Olson  testified  before  the 
Senate  Finance  Committee  on  this  subject,  and  I will  just  read  one 
sentence  from  the  testimony: 

“Both  the  increase  in  foreign  acquisitions  of  U.S.  multinationals 
and  the  corporate  inversion  activity  of  the  past  few  years  evidence 
the  potential  competitive  disadvantage  created  by  our  international 
tax  rules.” 

The  reason  I point  this  out  is  because  our  Committee,  I think, 
is  going  to  be  charged  with  dealing  with  international  taxation, 
with  the  foreign  sales  corporation  situation  and  the  World  Trade 
Organization. 

So,  I commend  this  testimony  to  any  Member  of  this  Committee 
that  has  focused  on  corporate  inversions  because  I think  this  is  a 
symptom  of  a larger  problem  that  our  Committee  will  have  the  op- 
portunity to  address  in  the  future.  Let  me  say  to  my  friend  from 
Ohio 

Ms.  TUBBS  JONES.  Which  one? 

Mr.  HULSHOF.  You,  Ms.  Tubbs  Jones,  my  good  friend,  which 
would  be  you,  as  opposed  to  my  semi-good  friend  here. 

I can  assure  the  gentlelady  that  no  one  on  this  Committee  wants 
to  cut  off  payments  from  the  EITC.  I dare  say  that  there  are  things 
that — it  might  be  that  this  error  rate  in  the  EITC  is  our  fault. 

In  fact,  Mr.  Walker,  let  me  move  to  you,  because  in  your  testi- 
mony, in  your  written  testimony  or  report — specifically  on  page  39 
if  you  need  to  reference  it — you  mentioned  that,  for  instance,  the 
several  definitions  that  we  have  of,  “children”  in  the  Tax  Code,  if 
we  were  to  make  simple  changes  in  the  definition  of  what  is  a child 
and  make  that  uniform,  that  somehow  might  impact  positively  the 
ability  to  be  compliant  with  the  EITC.  Would  you  elaborate  on  that 
just  a bit? 

Mr.  WALKER.  For  example,  one  could  have  a child,  but  it  may 
not  be  a dependent  child;  this  could  be  a broken  family;  you  could 
have  two  people  who,  it  is  their  child  but  only  one  has  responsi- 
bility for  the  care  and  feeding;  and  so,  therefore,  both  could  end  up 
trying  to  claim  credit  for  something  that  only  one  is  entitled  to. 

So,  this  is  an  example  of  where  even  if  people  want  to  in  good 
faith  be  able  to  comply,  they  may  not  be  able  to. 

Mr.  HULSHOF.  I would  say,  in  prior  hearings — and  I just  know 
this,  Ms.  Tubbs  Jones,  because  this  happens  to  be  an  area  of  in- 
quiry when  we  had  representatives  from  the  Department  of  Treas- 
ury under  President  Clinton’s  Administration;  and  I remember  the 
discussion  about  the  EITC,  about  noncompliance  and  what  have 
you. 

I seem  to  recall  that  then,  a couple  years  ago,  there  was  a 23  per- 
cent error  rate  with  EITC.  Now,  unfortunately,  the  pendulum  is 
swinging  in  the  wrong  direction;  that  is,  now  we  have  between,  as 
was  pointed  out  by  my  other  friend  from  Ohio,  27  and  32  percent. 

So,  I think  that  is  the  gist  of  this  inquiry;  we  have  identified  an 
area  of  noncompliance,  and  if  it  is  our  fault,  we  should  help  fix  it. 
So,  that  is  the  point  of  the  inquiry.  Any  additional  comments? 
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I Mr.  BROSTEK.  Your  recollection  is,  I believe,  correct,  that  there 
I was  an  estimated  23  percent  error  rate  in  the  past  for  the  program. 

The  only  caution  I would  have  is  that  the  methodology  for  meas- 
! uring  it  at  that  time  differs  from  now,  so  it  is  not  clear  that  there 
is  a trend. 

Mr.  HULSHOF.  Thank  you  for  making  that  clarification  to  us. 
Specifically,  and  again  focusing  on  this  area  a little  further,  you 
mentioned,  Mr.  Walker,  citing  the  IRS,  that  three  areas — quali- 
fying child  eligibility  that  we  discussed  briefly,  improper  filing  sta- 
! tus,  and  income  misreporting — account  for  roughly  70  percent  of  re- 
fund errors.  Is  that  right? 

I Mr.  WALKER.  That  is  my  understanding,  yes. 

I Mr.  HULSHOF.  Are  there  individuals  or  families  out  there  that 
I should  be  getting  the  EITC  that  aren’t? 

Mr.  WALKER.  Oh,  I am  sure  there  are  some  that  aren’t  filing 
i for  it  that  are  eligible  for  it. 

Mr.  BROSTEK.  We  did  an  estimate  of  that  about  a year  and  a 
half  or  so  ago,  and  the  extent  to  which  people  are  not  claiming  it 
who  appear  to  be  qualified  varies  based  on  whether  you  are  a mar- 
ried couple  with  children  or  whether  you  are  a single  individual. 

Overall,  about  75  percent  of  those  eligible,  we  estimated,  were  re- 
ceiving the  EITC.  So,  one  out  of  four  who  was  eligible  is  not.  For 
those  with  children,  around  90  percent  of  those  eligible  are  receiv- 
ing EITC.  For  single  individuals,  that  declines  to  the  40  percent 
area,  as  I recall. 

Mr.  WALKER.  Let  me  quickly  say  that  when  I was  practicing 
public  accounting  in  the  private  sector  I used  to  provide  assistance 
to  low-income  individuals  a couple  of  days  a year  to  try  to  help 
them  file  their  tax  returns;  and  this  was  one  of  the  issues  that  was 
a key  issue.  Namely,  who  was  eligible  for  the  EITC.  Most  people 
who  came  in  had  no  idea  what  it  was,  and  so  you  had  to  end  up 
asking  some  tough  questions  with  regard  to,  well,  do  you  have  a 
child?  Is  it  a dependent  child?  You  also  had  to  look  at  what  their 
income  level  was. 

So,  yes,  there  is  a problem  both  ways.  Some  people  are  getting 
it  who  aren’t  eligible,  and  some  people  who  aren’t  eligible  are  get- 
ting it. 

Mr.  HULSHOF.  Thank  you.  Thank  you,  Mr.  Chairman. 

Mr.  SHAW.  Mr.  Becerra  has  agreed  for  Mr.  Lewis  to  go  next. 

Mr.  LEWIS  OF  GEORGIA.  As  a matter  of  fact,  I don’t  want  to 
get  into  the  debate  with  the  gentleman  from  California  or  you,  Mr. 
Chairman,  but  I think  I was  sitting  here  when  the  gentleman  from 
California  came  in. 

Mr.  SHAW.  Well,  I am  recognizing  you. 

Mr.  LEWIS  OF  GEORGIA.  Thank  you  very  much,  Mr.  Walker. 
Thank  you  very  much  for  your  testimony. 

I agree  that  we  need  to  root  out  waste,  fraud,  and  abuse  in  these 
problems,  but  I have  one  question.  Could  you  tell  me  or  tell  Mem- 
bers of  this  Committee  whether  there  is  a greater  degree  of  waste, 
fraud,  and  abuse  in  the  basic  human  needs  programs  than  in  the 
programs  of  the  U.S.  Department  of  Defense? 

We  make  a great  deal  about  waste  in  Social  Security,  Medicare, 
Medicaid,  and  we  heard  about  EITC.  Now,  I would  like  for  you  to 
elaborate  and  make  some  comparison. 
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Mr.  WALKER.  There  is  a lot  of  waste,  fraud,  abuse,  and  mis- 
management in  both,  including  in  defense  programs.  If  you  look  at 
our  high-risk  list,  which  we  publish  every  2 years,  the  most  recent 
being  in  January  2003,  there  are  25  high-risk  areas.  The  Depart- 
ment of  Defense  has  9 of  the  25  high-risk  areas. 

Areas  such  as  contract  management,  financial  management,  and 
acquisitions.  The  Department  of  Defense  is  an  “A”  on  effectiveness 
in  fighting  and  winning  armed  conflicts,  however,  they  are  a “D” — 
and  I am  grading  on  a curve — in  economy,  efficiency,  transparency, 
and  accountability.  There  are  billions  of  dollars  wasted  there. 

Mr.  LEWIS  OF  GEORGIA.  What  are  your  recommendations? 

Mr.  WALKER.  Well,  we  have  had  numerous  recommendations. 
Part  of  the  recommendations  are,  greater  contractor  accountability, 
following  commercial  best  practices  with  regard  to  how  we  go  about 
designing  and  developing  weapons  systems,  and  part  of  which  is 
asking  tougher  questions  about  what  systems  do  we  really  need 
versus  systems  that  people  want. 

Another  issue  you  can  look  at  is,  I don’t  know  if  it  is  still  true 
today,  but  we  were  paying  $4  million  a day  to  former  Iraqi  military 
and  civilians.  I will  double-check  that,  but  I think  that  should  not 
be  coming  out  of  taxpayer  funds.  It  should  come  out  of  Iraqi  funds 
or  Iraqi  oil  revenue. 

Mr.  LEWIS  OF  GEORGIA.  Are  the  people  in  the  Department  of 
Defense  responding  to  your  recommendation? 

Mr.  WALKER.  I will  say  that  these  problems  are  longstanding. 
They  have  been  there  for  years;  they  have  spanned  Administra- 
tions, they  have  spanned  Congresses. 

Some  are  going  to  take  years  to  solve,  but  I will  also  say  that 
Secretary  Rumsfeld  and  his  team  are  spending  more  time  and  en- 
ergy on  trying  to  deal  with  some  of  the  basic  management  prob- 
lems in  Department  of  Defense  than  has  happened  in  years. 

The  problem  is,  as  you  know,  they  are  also  focused  on  Iraq  and 
Afghanistan  and  other  problems  around  the  world,  and  so  we  are 
not  making  as  much  progress  as  we  would  like  to.  They  are  trying 
hard. 

Mr.  LEWIS  OF  GEORGIA.  Would  you  say  to  this  Congress  and 
to  the  administration  that  we  should  have  the  same  zeal  about 
doing  something  about  waste  and  fraud  and  abuse  in  the  Depart- 
ment of  Defense  program  as  we  do  in  these  basic  human  needs  pro- 
grams? 

Mr.  WALKER.  We  should  have  zero  tolerance  wherever  it  is. 

Mr.  LEWIS  OF  GEORGIA.  Thank  you,  Mr.  Walker. 

Mr.  SHAW.  Ms.  Johnson  is  recognized. 

Mrs.  JOHNSON  OF  CONNECTICUT.  Thank  you,  and  welcome, 
Mr.  Walker.  You  said  in  your  opening  comments  that  Medicare 
needs  to  do  a lot  better  job,  and  pointed  at  drug  pricing,  con- 
tracting reforms,  and  a couple  of  other  areas.  We  do  have  in  our 
proposed  bill  both  pricing  reforms,  contractor  reforms,  an  ombuds- 
man, a number  of  things  that  you  mentioned.  Have  we  done  it  sat- 
isfactorily? Or  if  you  have  recommendations  as  to  how  that  lan- 
guage could  be  strengthened,  would  you  be  able  to  provide  that  to 
us? 

Mr.  WALKER.  We  will  take  a look  at  it,  and  we  will  respond  di- 
rectly, Mrs.  Johnson. 


61 


Mrs.  JOHNSON  OF  CONNECTICUT.  There  is  more  reform— 
and  I wish  there  were  more  Members  of  our  Committee  to  hear 
this.  There  are  more  reforms  to  the  system  and  management  of 
Medicare  in  this  bill  than  in  any  bill  we  have  ever  brought  to  the 
floor  of  the  House.  So,  I hope  the  record  will  note  that  clearly. 

Then  you  also  mentioned  some  of  the  problems  with  undercoding 
and  the  need  for  aggressive  enforcement. 

It  is  also  true  that  we  have  a growing  problem  with — you  talked 
about  overcoding.  We  have  a growing  problem  with  undercoding, 
and  if  you  have  a big  problem  with  undercoding,  it  means  that  your 
providers  are  too  afraid  to  code  accurately  and,  therefore,  err  on 
the  side  of  coding  at  a lower  level.  Then  they  get  paid  less,  and 
there  are  a lot  of  reasons  to  be  concerned  about  the  systemic  under- 
coding problem  that  is  developing.  Would  you  agree  with  that? 

Mr.  WALKER.  Well,  I think  we  need  to  try  to  get  it  right.  It  is 
similar  to  what  we  talked  about — the  EITC.  You  want  to  keep  peo- 
ple who  are  ineligible  from  getting  it,  but  you  want  to  make  sure 
people  who  are  eligible  do  get  it. 

Mrs.  JOHNSON  OF  CONNECTICUT.  I agree,  but  when  we  go 
in  and  do  audits,  we  penalize  physicians,  hospitals,  others  if  they 
have  overcoded.  We  do  not  repay  them  if  they  have  undercoded.  We 
don’t  offset  undercodes  with  overcodes. 

So,  there  is  a fundamental  reform  in  our  audit  effort  that  we 
need  to  make,  because  right  now  we  are  just  looking  at  the  half  of 
the  glass  that  is  either  full  or  empty  and  not  balancing  off.  So,  I 
urge  you  and  your  people  to  begin  considering  that,  because  I be- 
lieve we  are  doing  not  only  damage  in  terms  of  morale,  but  in 
terms  of  guaranteeing  the  resources  that  are  necessary  to  support 
the  services  that  we  put  so  much  stake  in. 

Then  on  to  this  issue  of  transparency,  and  particularly  in  billing, 
you  have  got  to  help  us.  The  reason  you  can’t  understand  the 
bills — and  I found  it  frankly  downright  embarrassing  that,  as 
Chairman  of  the  Subcommittee  on  Health  and  being  Medicare  eligi- 
ble myself,  for  a simple  break  of  the  ankle,  I could  not  follow  the 
bills  that  came  to  me.  I could  not  tell  from  the  ones  that  said  “This 
is  not  a bill”  whether  it  was  or  was  not,  or  how  it  had  paid  or  who 
got  paid  what  and  whether  anybody  got  paid  what  they  ought  to 
have  gotten  paid.  It  is  shameful. 

The  billing  system  is  the  outward  consequence  of  the  underlying 
payment  system.  So,  I can’t  make  it — I will  work  at  it.  I take  Clay’s 
comment  very  seriously.  I can  imagine,  with  the  complexity  of  his 
medical  issues,  it  must  have  been  horrendous.  It  is  unfair,  because 
our  seniors  have  no  idea  where  they  are  in — and,  therefore,  they 
have  no  sense  of  the  cost  of  service  and  so  on  and  so  forth. 

We  need  your  help.  How  do  we  straighten  this  out?  What  are  the 
inter-overlapping  circles?  Why  do  we  get  so  many  pieces  of  paper 
that  seem  to  relate  to  similar,  varied,  or  different  things? 

So,  what  is  that  relationship  between  this  terrible  billing  experi- 
ence that  we  have  and  the  underlying  payment  systems,  which  we 
experience  differently  even  in  this  bill?  We  talk  about  doctor  reim- 
bursements, we  talk  about  hospital  reimbursements,  and  so  on, 
and  yet  that  is  not  how  the  system  works  itself  out.  So,  we  do  need 
a lot  of  help  on  that. 
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Then,  just  lastly,  let  me  ask  you  to  go  over  a little  more  clearly 
than  you  did  at  one  point  in  your  testimony  about  this  tax  not  col- 
lected. How  much  of  it  actually  represents  taxes  that  cannot  be  col- 
lected because  somebody  went  bankrupt,  but  we  are  required  to 
hold  that  liability  on  our  books  for  10  years  in  case  they  hit  the 
jackpot? 

So,  how  much  of  it  is  the  kind  of  debt  that  is  very  unlikely  to 
be  collected?  How  much  of  it  could  be  collected,  for  instance,  by  ap- 
plying the  continuous  levy  policy  all  across  the  board  to  govern- 
ment agencies  as  well  as  the  private  sector?  Give  us  a little  more 
insight  into  what  is  the  realistic  number,  rather  than  $232  billion. 

Mr.  BROSTEK.  As  I think  I may  have  mentioned  earlier,  I be- 
lieve my  recollection  is  that  the  estimate  is  around  $100  billion  to 
$112  billion  in  uncollected  assessments  that  has  some  collection  po- 
tential. It  is  obviously  much  less  than  the  full  number.  Tax  debts 
are  statutorily  required  to  be  carried  on  IRS’  books  for  10  years. 
So,  there  are  a lot  of  old  debts  that  are  on  there  that  are  never 
going  to  be  collected. 

Mrs.  JOHNSON  OF  CONNECTICUT.  I believe  you  should 
change  the  way  you  report  this,  so  that  you  report  $100  billion,  and 
then  you  report  this  other  amount  that  is  held  on  the  books  in  case 
something  miraculous  happens  and  a taxpayer  can  repay,  because 
I think  it  is  misleading  to  taxpayers  and  to  legislators. 

Mr.  WALKER.  I think  that  is  a good  point,  Mrs.  Johnson.  There 
are  really  two  numbers  here.  One  number  is  what  the  IRS  is  statu- 
torily required  to  keep  on  its  books;  the  other  is  what  is  realistic 
as  far  as  being  collectible.  That  is  really  the  financial  statement 
number,  and  I think  we  can  provide  greater  transparency  there. 

Mrs.  JOHNSON  OF  CONNECTICUT.  Thank  you.  There  is  one 
other  comment  that  I want  to  make,  and  that  is  that  you  also  need 
to  give  us  more  help  on  this  issue  of  clarity  of  the  law.  In  the  EITC, 
we  have  had  fraud  estimates.  Sometimes  fraud  has  been  up  to  34 
or  35  percent;  then  it  has  been  down  to  20  or  21  percent.  It  is  a 
function  of  how  we  write  the  law. 

There  is  no  way  the  IRS  can  possibly  enforce  this  so  that  the 
fraud  rate  is  down  in  any  reasonable  area,  and  I think  you  ought 
to  take  all  those  sections  of  the  law  where  we  have  an  80/20  per- 
cent noncompliance  rate,  and  help  us  straighten  out,  how  do  we  fix 
the  law  so  it  is  enforceable.  If  you  think  we  are  going  to  do  this 
all  with  technology,  Chairman  Rostenkowski  used  to  say,  “Sim- 
plicity is  the  enemy  of  equity,”  and  in  politics,  we  like  to  pursue 
equity  and  fairness. 

It  is  true,  the  fairer  the  bill,  the  more  hopelessly  complex  it  be- 
comes. So,  you  need  to  begin  posing  for  us  the  reforms  that  would 
make  the  law  enforceable  and,  therefore,  more  equitable;  at  least 
then  everybody  covered  by  the  law  would  be  paying. 

So,  I hope  that  you  will  both  be  taking  more  seriously  your  re- 
sponsibility to  help  us  get  to  the  first  cause  rather  than  just  trying 
to  get  heavier  and  heavier  systems  to  go  after  the  money. 

Mr.  WALKER.  I think,  Mrs.  Johnson,  there  are  certain  things  we 
can  do  although  I will  argue  that  this  is  part  of  the  IRS’  basic  re- 
sponsibility. We  are  happy  to  help  the  Congress  look  at  this  inde- 
pendently, when  they  get  done  with  their  analysis  that  they  are 
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updating  from  1998  as  to  where  they  believe  the  compliance  prob- 
lems are.  I think  your  idea  is  excellent. 

That  is,  the  IRS  ought  to  be  asked,  and  then  we  can  look  at  it 
independently,  for  those  areas  where  there  is  estimated  to  be  high 
noncompliance,  to  what  extent  is  that  because  of  complexity  in  the 
law,  to  what  extent  is  that  because  of  administrative  issues.  There 
ought  to  be  a focused  effort  on  that. 

In  the  longer  term,  I think  one  of  the  things  that  this  Committee 
and  this  Congress  is  going  to  have  to  consider  is,  to  what  extent 
do  we  want  to  consider  more  consumption-based  taxes?  I think  the 
experience  of  most  other  major  democracies  around  the  world  is, 
eventually  you  need  to  move  in  that  direction,  given  the  economic 
trends  that  are  going  on  in  the  world. 

Mrs.  JOHNSON  OF  CONNECTICUT.  Can  you  consider  that  a 
question  asked,  that  that  kind  of  analysis  be  done  of  the  IRS  re- 
port? Or  do  we  have  to  put  that  in  writing  to  you? 

Mr.  WALKER.  Consider  that  we  will  do  it. 

Mrs.  JOHNSON  OF  CONNECTICUT.  Thank  you. 

Mr.  WALKER.  I also  think  that  it  is  part  of  IRS’  basic  manage- 
ment responsibility  to  do  that  in  allocating  their  resources  to  get 
the  biggest  return  on  investment. 

Mrs.  JOHNSON  OF  CONNECTICUT.  Thank  you. 

Mr.  SHAW.  Mr.  Becerra. 

Mr.  WALKER.  I will  do  that  under  my  own  authority. 

Mr.  BECERRA.  Thank  you,  Mr.  Chairman.  Mr.  Walker,  thank 
you  very  much.  I guess  with  the  5 minutes,  let  me  try  to  focus  a 
bit  more  on  the  EITC,  because  we  have  said  so  many  things  about 
it.  I want  to  make  sure  we  have  these  numbers  that  we  have  being 
throwing  about  somewhat  correct. 

We  estimate  that  about  $8  to  $10  billion  are  in  overpayments;  we 
pay  more  than  we  should.  That  is  an  estimate  based  on  1999  data, 
which  does  not,  of  course,  take  into  account  some  of  the  changes 
we  have  made  to  try  to  make  some  of  those  corrections.  So,  it  could 
actually  be  less  that  we  are  overpaying  people  under  the  EITC,  cor- 
rect? 

Mr.  BROSTEK.  That  is  true.  The  Department  of  Treasury  in 
doing  a study  last  year  looked  at  the  statutory  changes,  and  they 
estimated  that  the  change  that  was  made  to  the  adjusted  gross  in- 
come tie-breaker  rule  would  reduce  that  problem  by  about  $1.4  bil- 
lion, I believe.  They  didn’t  believe  that  the  other  statutory  changes 
that  had  been  made  would  have  reduced  the  remainder  materially. 

Mr.  BECERRA.  So,  it  could  be  between  $8  to  $10  billion,  but  it 
could  be  less  because  of  the  new  changes  that  have  been  put  into 
effect.  That  corresponds  to  the  $230-plus  billion  that  we  don’t  col- 
lect that  is  due  to  the  Federal  Government,  which  means  that  all 
of  America’s  taxpayers  who  voluntarily  and  in  good  faith  pay  their 
taxes,  they  are  paying  and  having  to  carry  a load  through  their  tax 
payments  for  all  the  people  who  are  not  paying  the  $230-plus  bil- 
lion that  they  owe  the  Federal  Government  in  taxes.  That  comes 
out — the  $8  to  $10  billion  or  so  comes  out  to  about  3 or  4 percent 
of  that  $230-plus  billion  that  is  not  paid  to  the  Federal  Govern- 
ment. 

We  heard  numbers  of  $100  million  being  spent  for  compliance 
purposes  under  the  EITC  to  try  to  reduce  that  number  of  overpay- 
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merits  out  of  about  $200  billion  that  the  IRS  will  be  spending  for 
compliance  purposes.  So,  if  I have  got  this  correct,  we  are  spending 
close  to  50  percent  of  the  IRS’  budget  to  go  after  the  tax  cheats, 
to  go  after  less  than  4 percent  of  the  problem. 

When  you  take  into  account  that  EITC  is  a program  that,  for  the 
most  part,  helps  working  Americans  who  earn  likely  less  than 
$30,000  or  $32,000,  because  you  don’t  qualify  for  the  EITC  unless 
you  are  a working  American  earning  less  than  about  $30,000  to 
$35,000,  we  are  going  after  those  folks — spending  half  of  our  re- 
sources for  noncompliance  to  go  after  our  modest-income  working 
families.  Yet,  if  I have  this  correct,  we  have  in  the  case  of  the  es- 
tate tax,  where  we  are  talking  about  only  the  2 percent  wealthiest 
families  in  America,  costing  the  Federal  Government  in  non-tax 
payments  almost  half  of  what  we  believe  we  are  not  collecting  or 
we  are  overpaying  in  the  EITC. 

So,  here  we  spend  50  percent  of  our  resources  to  go  after  our 
modest-earning  families,  American  families,  and  I don’t  know  of 
anything  that  has  been  said  that  we  do  to  try  to  go  after  the  taxes 
that  are  owed  by  the  2 percent  wealthiest  families  in  America.  Can 
you  tell  me  what  is  wrong  with  that  picture? 

Mr.  WALKER.  Well,  let  me  say  several  things.  First,  the  $200 
to  $300  billion  is  a balance  sheet  number.  That  is  an  accumulated 
number.  In  addition  to  that,  some  of  that  is  not  likely  to  be  col- 
lected because  the  reasons  that  have  been  stated  before. 

Number  two,  the  IRS  for  years  has  not  updated  its  estimation  of 
compliance  in  some  of  the  areas  that  you  refer  to,  which  they  are 
doing  now.  I would  respectfully  suggest  that,  when  they  do  that, 
one  of  the  things  that  this  Congress  needs  to  do  is  to  try  to  make 
sure  that,  first,  they  have  adequate  resources  to  try  to  enforce  all 
the  laws  where  there  are  big  dollars  involved;  and  secondly,  that 
they  are  allocating  their  resources  in  a prudent  manner  to  try  to 
get  the  most  recovery  with  whatever  resources  they  are  given. 

Mr.  BECERRA.  I think  you  have  already  answered  this,  because 
you  mentioned  something  earlier,  but  do  we  believe  that  the — do 
you  believe  that  the  IRS  is  currently  allocating  its  resources  to  at- 
tack noncompliance  in  a prudent  manner? 

Mr.  WALKER.  No.  I think  they  can  do  much  better. 

Mr.  BECERRA.  One  of  our  witnesses  to  come,  Mr.  Burman  from 
the  Urban  Institute,  will  mention — at  least  he  mentions  in  his  tes- 
timony, that  half  of  noncompliant  taxpayers  with  incomes  over 
$100,000  get  off  scot-free,  and  we  don’t  fine  them.  These  are  tax- 
payers with  over  $100,000  in  income.  Yet  we  are  devoting  this 
money,  and  we  should  go  after  all  tax  cheats,  those  who  do.  Isn’t 
it  true  that  two- thirds  of  all  the  folks  who  file  for  the  EITC,  the 
tax  credit,  actually  use  professional  tax  preparers? 

Mr.  BROSTEK.  Yes,  sir.  It  may  be  70  percent  this  year. 

Mr.  BECERRA.  So,  either  we  have  a whole  bunch  of  tax  pre- 
parers who  are  trying  to  commit  fraud — and  I don’t  think  that  is 
the  case — or  we  have  just  a very  complex  program  under  the  EITC, 
and  a lot  of  folks  are  making  genuine  mistakes.  If  that  is  the  case, 
then  it  makes  it  even  more  difficult  to  understand  why  we  are  de- 
voting so  many  dollars — and,  again,  these  are  taxpayer  dollars — for 
the  purposes  of  seeking  out  the  tax  cheats. 
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We  are  forgetting  over  half  of  the  $100,000  income  earners  and 
above  who  are  cheating  the  tax  system,  and  we  are  going  after 
j those  who  are  making  $30,000  or  less  in  working  income. 

So,  I appreciate  your  testimony,  and  I hope  we  come  up  with 
some  prudent  solutions  because  it  seems  like  we  are  going  after  the 
J folks  who  work  hard  and  make  innocent  errors,  for  the  most  part, 
and  avoiding  all  the  folks  who  are  making  big  money  and  could  pay 
some  real  taxes  to  make  it  fair  for  all  of  those  who  are  paying  their 
fair  share.  Thank  you,  Mr.  Chairman. 

Mr.  SHAW.  Mr.  Collins. 

Mr.  COLLINS.  Thank  you,  Mr.  Chairman.  I find  it  of  interest  to 
listen  to  my  colleagues  as  they  talk  about  different  categories  of 
people  who  either  falsely  or  by  error  file  their  tax  returns  for  pay- 
ment or  for  receiving  a credit.  My  question  to  you  revolves  around 
something  that  you  said  you  were  going  to  voluntarily  do  just  a few 
minutes  ago,  and  that  is  run  a study  on  the  consumption  angle  of 
collecting  taxes. 

Mr.  WALKER.  Mr.  Collins,  I think  what  I agreed  to  do  was  that 
when  the  IRS  gets  done  updating  their  analysis  of  where  they  be- 
lieve there  are  compliance  problems — in  other  words,  the  estimated 
noncompliance  rate — then  try  to  be  able  to  look  at  what  might  be 
some  of  the  reasons  for  that  noncompliance — to  what  extent  might 
it  be  complexity  in  the  law  and,  therefore,  Congress  needs  to  think 
about  making  changes  in  the  law;  to  what  extent  might  there  be 
administrative  issues  associated  with  it — not  on  consumption  taxes, 
per  se,  just  with  regard  to  compliance  under  the  current  tax  law. 

Mr.  COLLINS.  I understood  you  to  say  you  were  going  to  look 
at  and  evaluate  a consumption  tax.  Be  that  as  it  is,  in  analyzing 
the  different  taxes,  you  talked — you  have  spoken  a good  bit  about 
the  EITC  and  the  income  tax,  the  corporate  tax.  I know  we  have 
a panelist  that  is  going  to  follow  you  that  is  going  to  be  speaking 
on  compliance  of  fuel  taxes.  What  about  other  areas  of  excise  tax 
that  we  levy  at  the  point  of  sale?  Have  you  done  a study  to  see 
where  or  how  much  there  is  fraud  or  abuse  involved  in  the  collec- 
tion of  those  taxes? 

Mr.  BROSTEK.  No,  we  have  not,  Mr.  Collins. 

Mr.  WALKER.  The  point  that  I made  before  on  a consumption 
tax,  you  are  correct,  I did  say  something  about  consumption  tax. 
It  was  in  a little  bit  different  context.  I believe  I said  on  that,  that 
ultimately  we  may  need  to  look  to  go  more  toward  consumption 
taxes  rather  than  income  taxes  as  many  other  industrialized  na- 
tions have  already  done  around  the  world. 

Mr.  COLLINS.  Well,  that  is  exactly  what  you  said,  yes,  and  that 
was  my  point.  But  you  haven’t  done  a study  to  determine  the  dif- 
ference between  fraud  or  errors  in  the  collection  of  taxes  or  filing 
of  taxes  based  on  the  income  tax  versus  an  excise  tax,  which  is  just 
a consumption  tax  within  itself,  have  you? 

Mr.  WALKER.  No,  sir,  we  have  not. 

Mr.  COLLINS.  Well,  I think  it  would  be  a good  idea  to  look  in 
that  direction,  because  you  talk  about  other  industrialized  nations, 
many  of  them  have  a consumption  tax.  That  is  a border  correction 
provision  when  it  comes  to  trade  in  exports  and  imports.  We  don’t 
have  that;  and  that  is  something  that  I am  very  interested  in,  and 
a lot  of  other  people  are  very  interested  in,  particularly  a lot  of  peo- 
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pie  in  Georgia.  I think  it  is  a good  idea  and  a good  opportunity  for 
us  to  begin  to  look  in  that  direction. 

I know  one  of  our  colleagues  from  Georgia  has  introduced  the  fair 
tax,  which  is  a national  retail  sales  tax  measure,  for  that  purpose. 

If  we  can  find  that  we  have  better  compliance  there,  better  collec- 
tion, less  complexity,  less  cost  in  compliance,  then  that  is  some- 
thing that  we  should  be  looking  at  and  reviewing.  I think  it  is 
something  that  you  should  take  a real  strong  look  at  and  do  some 
study  in. 

Mr.  WALKER.  I think  it  is  not  only  relevant  to  look  at  it  from 
the  standpoint  of  domestically,  but  also,  what  are  the  experiences 
of  other  countries  as  well,  because  others  have  done  more  of  this 
than  we  have. 

Mr.  COLLINS.  Well,  they  have.  Our  Tax  Code  is  a large  portion 
of  the  overall  cost  of  producing  in  this  country;  it  is  built  into  the 
cost  of  production.  Whether  you  are  producing  a good  or  delivering 
a service,  the  Tax  Code  is  built  into  that  cost,  and  if  you  have  no 
way  to  correct  it,  if  you  export  it,  or  you  have  no  tax  that  you  are 
levying  on  something  that  is  being  imported,  it  is  very  difficult  for 
the  products  that  the  American  worker  is  producing  or  the  service 
they  are  delivering  to  compete  in  the  world  market. 

So,  I think  it  is  of  utmost  importance  that  you  and  others  and 
the  IRS  review  how  the  consumption  tax  compares  to  the  income 
tax,  and  how  it  would  better  our  position  as  a workforce  in  the 
marketplace. 

Mr.  WALKER.  I believe  we  have  done  some  related  work. 

Mr.  BROSTEK.  We  have  looked  at  various  issues  involved  in  im- 
plementing a consumption  tax;  a value-added  tax,  in  particular,  is 
what  we  looked  at.  We  can  send  you  a list  of  the  reports  we  did 
there.  Those  reports,  as  I recall,  didn’t  look  at  the  amount  of  eva- 
sion that  might  occur  in  a consumption  tax  versus  an  income  tax. 

[The  information  follows:] 

GGD-98-37;  Tax  Administration:  Potential  Impact  of  Alternative  Taxes  on  Tax- 
payers and  Administrators 

GGD-93-55;  Tax  Policy:  Implications  of  Replacing  the  Corporate  Income  Tax 
With  a Consumption  Tax 

GGD-93-78;  Tax  Policy:  Value-Added  Tax:  Administrative  Costs  Vary  With  Com- 
plexity and  Number  of  Businesses 

GGD-90-50;  Tax  Policy:  State  Tax  Officials  Have  Concerns  About  a Federal  Con- 
sumption Tax 

GGD-89-125BR;  Tax  Policy:  Value  Added  Tax  Issues  for  U.S.  Policymakers 

GGD-89-87;  Tax  Policy:  Tax-Credit  and  Subtraction  Methods  of  Calculating  a 
Value-Added  Tax 


Mr.  COLLINS.  Well,  the  implementation,  cost  of  compliance  of 
what  we  have  today  is  another  thing,  and  also,  errors  in  compli- 
ance is  another.  So,  I think  it  would  be  a good  work  for  you  if  you 
would  do  some  studying  and  reporting  in  the  overall  area  of  how 
we  transfer  from  this,  what  the  results  would  be  to  go  to  a con- 
sumption tax. 

Mr.  WALKER.  We  will  see  what  we  have  done  and  speak  with 
you,  Mr.  Collins.  I will  say  that,  as  you  pointed  out  before,  the  pri- 
mary responsibility  for  tax  policy  and  the  primary  responsibility  for 
tax  administration,  at  least  in  the  executive  branch,  would  presum- 
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ably  be  the  Department  of  Treasury  and  the  IRS  respectively.  They 
should  be  looking  at  these  issues,  too,  but  we  are  happy  to  look  at 
what  we  have  done  and  what  the  gaps  might  be  and  what  might 
make  sense  in  that  regard. 

Mr.  COLLINS.  My  response  to  that,  David,  is  don’t  pass  the 
buck.  

Mr.  WALKER.  Oh,  I am  not.  I didn’t  say  I was.  I just  said  that 
I think  other  people  should  be  working  here,  too. 

Mr.  COLLINS.  You  are  here  in  front  of  me,  and  I am  suggesting 
that  you  do  it,  sir. 

Mr.  WALKER.  I hear  you,  Mr.  Collins. 

Mr.  SHAW.  Mr.  Pomeroy. 

Mr.  POMEROY.  Thank  you.  Mr.  Walker,  it  is  good  to  see  you 
again.  It  seems  to  me  like  this  is  a room,  the  Committee  on  Ways 
and  Means  room,  where  we  hear  an  awful  lot  about  tax  simplifica- 
tion except  when  we  mark  up  a major  tax  bill.  Seems  there  that 
we  are  much  more  interested  in  getting  in  every  ideological,  par- 
tisan, or  special  interest  giveaway  that  might  be  in  the  minds  of 
the  Majority,  and  the  end  is  a Tax  Code  that,  far  from  being  sim- 
pler, is  even  more  complex. 

We  passed  a couple  lollapalooza  tax  bills  in  the  last  few  years. 
In  your  opinion,  have  we  made  the  Tax  Code  simpler  or  more  com- 
plex by  the  addition  of  the  tax  reforms  of  the  2001  and  2003  pack- 
ages? 

Mr.  WALKER.  Without  making  a judgment  of  those  two  pack- 
ages, let  me  just  say,  Mr.  Pomeroy,  that  I believe  that  there  have 
been  problems  for  years,  and  it  spans  both  parties.  I believe  that 
our  tax  system  is  overly  complex,  and  we  have  a long  way  to  go 
in  really  and  truly  simplifying  it.  We  have  not  helped  a lot  lately, 
but  it  is  a bipartisan  problem. 

Mr.  POMEROY.  I will  certainly  acknowledge  that  the  majorities 
of  either  party  have  had  the  same  tendency.  It  just  happens  that 
the  Majority  at  the  present  time  is  on  the  other  side  of  the  aisle. 

I gleaned  from  your  parsed  answer  that  we  have  not  made  things 
easier.  We  have  made  the  Tax  Code  more  complex.  A consumption 
tax  is  pretty  simple.  It  is  also  pretty  regressive.  Generally  speak- 
ing, under  a consumption  tax  format  as  opposed  to  the  present 
array  of  revenue  provisions  in  our  Tax  Code,  you  would  move  to- 
ward a system  where  the  wealthiest  would  pay  even  less,  and  ev- 
eryone else  would  ipa.y  more.  Is  that  generally  how 

Mr.  WALKER.  Well,  it  depends  on  how  the  consumption  tax  is 
designed.  Obviously  there  are  ways  to  design  a consumption  tax 
where  basic  essentials  could  be  exempt  from  that  consumption  tax. 
I think  one  of  the  things  we  have  to  keep  in  mind  is  not  only  what 
is  administratable  and  what  is  equitable  and  the  fact  that  we 
have — how  does  our  system  promote  savings,  because  with  savings 
you  get  investment,  with  investment  you  get  improved  produc- 
tivity, with  improved  productivity  you  get  more  economic  growth, 
with  that  you  get  better  quality  of  life. 

I would  respectfully  suggest  we  have  a problem  now  because  our 
system  is  not  promoting  savings.  In  many  cases  you  have  people 
with  significant  net  worth  and  significant  assets  that  are  con- 
suming a lot,  but  may  not  be  earning  a lot  of  taxable  income.  So, 
it  doesn’t  necessarily  have  to  be  regressive  if  you  take  steps  to  ex- 
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empt  certain  types  of  things  that  would  otherwise  bear  a greater 
burden  on  lower-income  individuals. 

Mr.  POMEROY.  I believe  a fair  reflection  of  consumption-based 
systems  globally  would  in  the  end  find  them  more  regressive  than 
progressive. 

Let’s  look  at  the  issue  before  us,  which  is  where  the  money  is 
that  we  might  collect,  and  I am  particularly  interested  in  your 
thoughts  as  a former  accountant,  major  accounting  firm.  A friend 
of  mine  who  was  serving  as  a partner  in  one  of  the  major  account- 
ing firms  expressed  privately  to  me  his  discomfort  with  a new 
realm  of  professional  responsibility,  the  marketing  of  tax  shelter 
schemes.  It  was  all — he  felt  like  a life  insurance  salesmen,  not  to 
make  that — that  was  too  pejorative.  He  felt  like  a salesman  in 
terms  of  going  out  to  market  stuff.  He  views  the  accountants  in 
providing  services  needed  to  help  companies  with  complex  financial 
matters,  not  hawking  tax  avoidance  schemes  of  questionable  merit. 

Now  recently  we  heard  from  some  of  your — by  the  way,  I think 
your  tax  staff  is  excellent  in  many  different  areas  where  I have 
heard  them  testify.  I heard  testimony  about  the  tax  avoidance 
schemes  and  marketed  by  major  accounting  firms  in  the  areas  of 
avoiding  unemployment  tax,  shifting  the  status  of  permanent  em- 
ployees to  temporary  employees  and  moving  them  back  and  forth 
for  purposes  of  bringing  it  down.  Unethical,  indeed  illegal  under 
State  laws,  but  these  are  the  schemes  being  marketed  by,  again, 
major,  well-identified,  highly  credible  firms.  There  are  other  exam- 
ples of  where  tax  shelters  of  a highly  questionable  nature  have 
been  marketed  aggressively  by  these  accounting  firms. 

Have  you  watched  this  phenomenon,  and,  if  so,  do  you  believe 
that  this  might  be  an  area  where  the  IRS  ought  to  significantly  en- 
hance its  enforcement  activities? 

Mr.  WALKER.  We  have  done  some  monitoring  and  do  have  con- 
cern about  tax  shelters  and  tax  schemes.  This  is  an  example  of 
what  I said  before,  where  there  is  an  attempt  to  engineer  through 
law  and  through  financial  transactions  things  such  that  they  are 
arguably  legal  and — but  they  are  on  the  edge.  There  are  a variety 
of  dimensions  here.  One  dimension  is  that  under  the  new  inde- 
pendence rules  that  we  promulgated  and  also  that  are  in  Sarbanes- 
Oxley,  there  are  restrictions  on  what  kind  of  tax  services  CPAs  can 
provide  that  deal  with,  in  effect,  structured  transactions. 

I think  it  is  important  to  note  that  CPAs  aren’t  the  only  ones 
doing  this.  There  are  a variety  of  professionals,  including  lawyers, 
investment  bankers,  and  a variety  of  others  are  marketing  these 
types  of  schemes.  So,  this  is  not  something  that  is  just  an  issue 
with  regard  to  CPAs. 

Mr.  POMEROY.  I noted  in  the  last  GAO  testimony  they  did  not 
name  names,  but  I want  anyone  paying  attention  to  this  rep- 
resenting a well-established  name  carrying  high  public  trust  and 
goodwill  for  which  they  have  invested  an  awful  lot  of  money  and 
marketing  that  we  ought  to  be  coming  to  a point  where  we  are  not 
going  to  take  this  anymore.  We  will  name  names.  The  quickest  way 
for  you  to  tarnish  the  reputation  of  fine  firms  is  to  engage  in  this 
tawdry  marketing  of  inappropriate  tax  shelters  and  schemes.  I 
really  do  think  that  ought  to  be  an  area  beyond  the  IRS  even 
where  the  GAO  and  Congress  can  play  a useful  role. 
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Mr.  WALKER.  Having  practiced  public  accounting  in  the  private 
sector  for  a number  of  years,  there  are  firms,  and  they  aren’t  CPA 
firms,  I might  add,  that  are  in  the  business  of  marketing  tax 
schemes  and  tax  shelters  where  they  will  take  a percentage  of  the 
savings  achieved  through  the  scheme.  They  are  not  typically  CPA 
firms.  So,  I think  it  is  important  to  note. 

I will  tell  you  this:  I am  a CPA.  I recently  met  with  leaders  in 
the  profession  to  say  that  while  the  profession  took  a recent  hit  on 
the  auditing  side,  that  they  better  be  concerned  about  the  tax  side, 
too,  because  there  is  growing  concern  that  there  are  a lot  of  these 
schemes  and  shelters  that  are  being  entered  into  that  are  arguably 
legal,  but  they  don’t  pass  a straight  face  test.  I think  this  is  a mat- 
ter of  reputational  risk  for  a variety  of  parties. 

Mr.  POMEROY.  The  Chairman  has  been  very  indulgent  with  my 
time.  I would  close  by  saying  I would  like  to  work  with  you  on  fash- 
ioning a request  for  a GAO  study.  The  one  on  unemployment  was 
just  targeted  to  that  area.  I would  like  a broad  review  of  the  pro- 
motion and  marketing  of  these  kinds  of  schemes,  study  by  the 
GAO.  It  might  give  both  guidance  to  Congress  and  the  IRS  in 
terms  of  an  enforcement  response.  Thank  you. 

Mr.  SHAW.  I think  this  concludes  the  questioning  by  the  Mem- 
bers of  Mr.  Walker.  I want  to  be  able  to  set  the  record  straight  be- 
cause there  has  been  a great  deal  of  discussion  by  Members  up 
here  as  to  how  much  money  we  are  spending  for  enforcement  of  the 
EITC.  It  has  been  pointed  out  to  me  that  the  total  fiscal  year  2004 
budget  request  contains  $3,976  billion  for  general  tax  law  enforce- 
ment and  only  $251  million  for  EITC  compliance.  This  means  that 
only  6 percent  of  the  total  enforcement  budget  is  being  spent  for 
EITC  compliance,  according  to  the  figures  that  are  before  me.  So, 
I don’t  think  there  is  this  lopsided  going  after  low-income  people. 
I think  clearly  it  would  show — assuming  these  figures  are  correct, 
I think  clearly  it  would  show  that  we  are  trying  to  go  where  the 
money  is  and  where  the  fraud  is.  Mr.  Walker,  you  might  comment 
on  that  briefly,  and  then  we  are  going  to  move. 

Mr.  WALKER.  I don’t  have  the  numbers  in  front  of  me.  I will  say 
this:  That  I think  one  of  the  things  we  have  to  do  is  to  reinforce 
that  the  IRS  needs  to  update,  and  they  are  updating  their  meth- 
odologies to  try  to  ascertain  where  the  compliance  problems  are. 
After  they  do  that,  we  then  need  to  look  at  to  what  extent  is  it  be- 
cause of  its  complexity,  and  to  what  extent  is  it  because  of  adminis- 
trative or  other  issues.  Then  they  need  to  reallocate  their  resources 
on  a more  informed  basis  to  where  they  are  likely  to  get  the  best 
return  for  the  taxpayer.  I think  that  is  a principle  that  is  just  a 
basic  management  101  that  needs  to  be  followed. 

Mr.  SHAW.  Many  people  don’t  really  realize  it,  but  in  some  of 
these  large  corporations  IRS  agents  actually  have  offices  within  the 
corporation  to  perform  audits  on  a daily  basis.  I was  speaking  to 
one  of  the  tax  staff  of  one  of  the  large  corporations  last  night,  and 
he  was  telling  me  that  10,000  man-hours  a year  are  spent  just  on 
trying  to  keep  things  together  as  far  as  the  income  tax  return  and 
the  reporting  process.  So,  it  is  an  expensive  proposition  for  busi- 
ness, and  also  I think  it  shows  that  the  IRS  is  trying  to  do  its  best, 
although  not  perfect,  as  none  of  us  are,  I think,  that 
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Mr.  WALKER.  I wouldn’t  want  my  remarks  to  in  any  way,  shape 
or  form  be  viewed  as  negative  against  the  dedicated  public  servants 
of  the  IRS  who  are  trying  to  do  their  best.  I also  will  acknowledge 
that  the  current  Commissioner,  Mark  Everson,  who  I know  well 
and  have  worked  with  in  his  prior  capacities,  is  trying  to  place  ad- 
ditional time  and  attention  in  some  of  the  areas  that  we  have 
talked  about  today.  There  is  no  question  about  that. 

Mr.  POMEROY.  Would  you  yield  just  for  a moment? 

Mr.  SHAW.  Very,  very  quickly.  We  really  have  to  move  on. 

Mr.  POMEROY.  Not  to  quibble  with  what  you  said,  but  maybe 
give  the  other  side  of  the  coin  in  terms  of  additional  revenue 
sought  this  year,  about  $200  million  additional  noncompliance 
money  sought,  half  for  the  EITC  noncompliance  issues,  half  for 
other  noncompliance,  and  that  does  not  comport  with  lost  revenue. 
That  would  appear  like  we  are  really  loading  up  the  audit  and  com- 
pliance enforcement  activities  on  the  low  end  and  not  making  a 
similar  effort  on  other  areas  of  taxed  on  compliance. 

Mr.  CARDIN.  I would  ask  unanimous  consent  that  we  could  put 
in  the  record  at  this  point  charts  that  are  attached  to  Len  Bur- 
man’s  testimony  that  deals  with  the  outlays  for  enforcement  of 
EITC  and  all  taxes  for  fiscal  year  1997  through  2004,  and  also  a 
chart  showing  the  amount  of  taxes  that  are  not  collected  versus  the 
individual  corporate  and  EITC. 

Mr.  SHAW.  Without  objection. 

Dave,  it  is  nice  as  always  to  see  you.  You  have  been  a good  friend 
of  this  Committee.  You  can  see  that  you  have  earned  a great  deal 
of  respect  from  both  sides  of  the  aisle. 

Mr.  WALKER.  Thank  you,  Mr.  Chairman. 

[Questions  submitted  from  Mr.  Herger  to  Mr.  Walker,  and  his  re- 
sponses follow:] 

Questions  from  Representative  Wally  Herger  to  the  Honorable  David  M. 

Walker 

Question:  The  1996  welfare  reform  law  included  provisions  to  prohibit 
felons  and  probation  and  parole  violators  from  receiving  SSI  and  TANF 
benefits.  What  are  the  results  of  this  provision?  Does  Congress  need  to  look 
at  ways  to  strengthen  it?  If  so,  how? 

Answer:  As  you  know,  the  Personal  Responsibility  and  Work  Opportunity  Rec- 
onciliation Act  1996  (PRWORA)  amended  the  authorizing  language  in  statutes  gov- 
erning the  Supplemental  Security  Income  (SSI),  Temporary  Assistance  to  Needy 
Families  (TANF),  Food  Stamp,  and  housing  assistance  programs  by  prohibiting  fugi- 
tive felons  and  probation  and  parole  violators  from  receiving  benefits  under  these 
programs.  In  a September  2002  report,  we  found  while  there  has  been  some 
progress  in  implementing  the  provisions  in  the  welfare  reform  law,  we  also  found 
that  the  law  has  not  been  implemented  aggressively  in  all  programs.1  In  particular, 
the  Department  of  Housing  and  Urban  Development  (HUD)  has  done  little  to  ensure 
that  fugitive  felons  do  not  receive  housing  assistance.  We  made  a number  of  rec- 
ommendations to  the  Secretaries  of  HUD,  Health  and  Human  Services  (HHS),  and 
Agriculture  aimed  at  strengthening  the  oversight  and  implementation  of  the  fugitive 
felon  provisions.  At  this  time,  we  do  not  believe  that  the  Congress  needs  to  take 
additional  steps  to  improve  the  fugitive  felon  provisions  pertaining  to  the  SSI  and 
TANF  programs. 

Question:  Earlier  this  year  GAO  added  Federal  disability  programs  to  its 
list  at  high  risk  of  waste,  fraud,  and  abuse.  This  includes  the  Supplemental 
Security  Income  (SSI)  and  Social  Security  Disability  Insurance  (DI)  pro- 
grams. Why  were  these  programs  added  to  the  high-risk  list?  How  much  is 


1See  U.S.  General  Accounting  Office,  Welfare  Reform:  Implementation  of  Fugitive  Felon  Pro- 
visions Should  Be  Strengthened,  GAO-02-716  (Washington,  D.C.:  Sept.  25,  2002). 
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fraud  in  these  programs  costing  the  taxpayers  each  year?  Do  you  have  spe- 
cific recommendations  for  addressing  this  problem? 

Answer:  As  you  know,  GAO’s  high-risk  program  has  increasingly  focused  on  those 
major  programs  and  operations  that  need  urgent  attention  and  transformation  in 
order  to  ensure  that  our  national  government  functions  in  the  most  economical,  effi- 
cient, and  effective  manner  possible.  As  such,  we  added  modernizing  federal  dis- 
ability programs  to  our  high-risk  list  because  the  existing  programs — including 
SSA’s  DI  and  SSI  Programs  and  the  disability  programs  administered  by  the  De- 
partment of  Veterans  Affairs — are  grounded  in  outmoded  concepts  of  disability.  In 
particular,  these  programs  are  not  in  line  with  the  current  status  of  science,  medi- 
cine, technology,  law,  and  labor  market  conditions.  Moreover,  the  programs  have 
been  growing  and  are  poised  to  grow  even  more  rapidly  as  more  baby  boomers  reach 
their  disability  prone  years.  This  growth  is  taking  place  despite  greater  opportuni- 
ties for  people  with  disabilities  to  work  and  is  occurring  at  the  same  time  that  agen- 
cies such  as  SSA  are  struggling  to  provide  timely  and  consistent  disability  decisions. 
While  SSA  is  taking  some  actions  to  address  these  problems  in  the  short  term, 
longer-term  solutions  are  likely  to  require  fundamental  changes  including  legislative 
action. 

In  prior  work,  we  have  noted  a number  of  actions  that  SSA  should  take  to  mod- 
ernize its  disability  programs.  GAO  believes  that  SSA  should  take  the  lead  in  exam- 
ining the  fundamental  causes  of  program  problems,  such  as  outmoded  disability  cri- 
teria. It  should  also  seek  both  management  and  legislative  solutions  as  appropriate 
to  bring  their  programs  in  line  with  the  current  status  of  science,  medicine,  tech- 
nology, law,  and  labor  market  conditions.  At  the  same  time,  SSA  should  continue 
to  develop  and  implement  strategies  for  improving  the  accuracy,  timeliness,  and 
consistency  of  disability  decisionmaking.  Further,  the  agency  should  pursue  more  ef- 
fective quality  assurance  systems. 

While  we  are  not  able  to  accurately  estimate  the  overall  extent  of  fraud  in  the 
disability  programs  at  this  time,  we  are  initiating  work  that  will  examine  overpay- 
ments and  other  potential  problems  in  SSA’s  DI  program. 

Question:  In  a September  2002  report,  GAO  indicated  that  information 
was  “not  available”  regarding  erroneous  payments  reported  by  the  TANF 
program  in  2000.  Such  information  was  available  from  other  needs-based 
Federal  programs  such  as  SSI,  Food  Stamps,  and  housing  assistance.  Re- 
ported erroneous  payments  in  those  three  programs  totaled  nearly  $4  bil- 
lion. Unfortunately,  it  just  doesn’t  make  sense  that  there  wouldn’t  have 
been  any  erroneous  payments  in  the  TANF  program.  Since  the  report  came 
out  last  year,  is  there  any  better  information  about  erroneous  payments  in 
the  TANF  program?  Are  states  actively  working  to  detect  and  prevent 
fraud  and  abuse  in  their  TANF  programs?  Is  there  anything  we  can  do  to 
help  them? 

Answer:  Data  on  erroneous  payments  were  available  under  the  TANF  program’s 
predecessor — Aid  to  Families  with  Dependent  Children — through  the  Federally  re- 
quired quality  control  system.  That  quality  control  system  is  no  longer  required 
under  TANF.  However,  HHS  is  taking  steps  to  develop  an  error  rate  for  the  pro- 
gram as  requested  by  the  Office  of  Management  and  Budget  (OMB).  OMB  Circular 
No.  A-ll  requests  information  on  erroneous  payments  for  selected  agency  programs 
and  specifies  reporting  requirements  for  the  programs  where  erroneous  payment 
data  currently  are  not  available.  HHS  recently  testified  that  it  would  seek  legisla- 
tion to  authorize  the  collection  of  data  necessary  for  determining  an  error  rate  in 
TANF. 

GAO  is  beginning  a study  on  state  and  federal  internal  controls  in  place  to  ad- 
dress fraud  and  improper  pajnnents  for  Administration  for  Children  and  Families 
(ACF)  programs.  This  study  is  being  done  for  the  Chairman  of  the  Senate  Com- 
mittee on  Finance.  This  work  will  provide  a broad  overview  of  control  activities  in 
place  for  all  ACF  programs,  as  well  as  more  in-depth  information  for  selected  ACF 
programs,  which  may  include  the  TANF  program. 

Question:  Mike  Rice  of  the  United  Council  on  Welfare  Fraud  said  that  a 
survey  they  conducted  found  that  “40  of  42  fraud  directors  polled  were  of 
the  opinion  that  child  care  fraud  posed  a problem  in  their  states.”  Further, 
his  group  “recommends  that,  due  to  the  substantial  increase  in  child  care 
fraud  funding  made  available  to  the  states  and  the  growing  number  of  in- 
stances of  fraud  in  Child  Care  Assistance,”  various  measures  should  be 
taken  to  better  prevent  fraud  in  this  area.  Have  you  done  any  work  that 
would  provide  background  for  us  on  child  care  fraud  and  abuse  issues?  If 
not,  would  you  be  willing  to  explore  such  issues  in  cooperation  with  us? 

Answer:  While  GAO  has  not  done  any  work  on  fraud  related  to  the  Child  Care 
and  Development  Block  Grant,  it  is  considering  addressing  the  issue  as  part  of  the 
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ongoing  study — noted  above — on  state  and  Federal  controls  to  address  improper 
payments  in  ACF  programs.  We  would  also  be  happy  to  work  with  you  to  identify 
any  additional  work  that  would  meet  your  needs.  It  is  also  important  to  note  that 
OMB  has  requested  HHS  to  develop  information  on  erroneous  payments  for  the 
Child  Care  and  Development  Fund,  along  with  the  TANF  program  and  other  ACF 
programs.  In  response,  HHS  has  said  it  is  considering  how  to  develop  an  error  rate 
for  this  program  in  a cost-efficient  manner. 

Question:  The  Social  Security  Administration  recently  began  a pilot 
project  requiring  photo  identification  for  individuals  applying  for  dis- 
ability benefits.  Do  you  know  why  that  was  initiated?  Do  other  benefit  pro- 
grams (i.e.  cash  welfare/TANF,  child  care,  foster  care  and  adoption  pay- 
ments, and  unemployment  benefits  within  Ways  and  Means  jurisdiction) 
use  photo  identification  to  confirm  that  people  claiming  benefits  are  who 
they  say  they  are?  Should  they? 

Answer:  We  are  aware  that  SSA  is  developing  a photographic  identification  pilot 
as  part  of  its  broader  efforts  to  improve  SSI  program  integrity.  However,  we  are  not 
currently  aware  of  similar  steps  being  taken  in  other  benefit  programs.  We  would 
be  happy  to  work  with  this  subcommittee  to  help  determine  the  scope  and  nature 
of  such  procedures  in  other  programs,  and  whether  such  tools  might  help  improve 
the  integrity  of  other  benefit  programs. 

Question:  Current  law  provides  for  automatic  offsets  of  Federal  income 
tax  refunds  to  cover  child  support  debts,  among  other  purposes.  It  has 
been  suggested  to  the  Committee  that  it  makes  sense  to  also  allow  offsets 
of  such  refunds  to  recover  welfare  and  unemployment  benefit  overpay- 
ments. What  are  your  thoughts  on  this? 

Answer:  In  a recent  report,  we  noted  that  the  Social  Security  Administration 
began  using  tax  refund  offsets  in  1998  to  recover  outstanding  debt  in  the  SSI  pro- 
gram.2 At  the  end  of  calendar  year  2001,  this  initiative  has  yielded  $221  million  in 
additional  overpayment  recoveries  for  the  agency.  While  we  have  not  specifically 
recommended  that  the  tax  refund  offset  be  used  in  other  programs  such  as  welfare 
or  unemployment  insurance,  our  work  suggests  that  administrative  offsets  can  be 
a useful  tool  to  recover  overpayments  and  strengthen  the  integrity  of  benefit  pro- 
grams. 


Mr.  SHAW.  The  next  two  panels  have  agreed  to  combine  their 
testimony.  I have  been  told  that  there  is  going  to  be  a vote  on  the 
floor.  There  will  probably  be  a series  of  votes  at  about  1:00  p.m. 
I will  try  as  hard  as  I can  to  complete  this  hearing  before  those 
votes  because  there  will  be  a substantial  number  of  votes,  and  I 
would  like  for  the  Committee  to  be  able  to  move  on. 

So,  first  of  all,  we  have  Mr.  Joseph  R.  Brimacombe,  Deputy  Di- 
rector, Compliance  Policy,  Small  Business  Self-Employed  Division, 
IRS,  New  Carrollton,  Maryland;  and  the  Honorable  James  Huse, 
who  is  the  Inspector  General  of  the  SSA.  We  also  have  Bill  Jordan, 
who  is  the  Senior  Counsel  to  the  Assistant  Attorney  General  for 
the  Civil  Division  of  the  Department  of  Justice.  All  of  these  people 
are  the  frontline  people  that  Mr.  Rangel  said  he  wanted  to  hear 
from. 

We  also  have  Len  Burman,  who  is  a Senior  Fellow  at  the  Urban 
Institute;  Hon.  James  Moorman,  President  and  Chief  Executive  Of- 
ficer of  the  Taxpayers  Against  Fraud;  and  Michael  Rice,  who  is  the 
President  of  the  United  Council  on  Welfare  Fraud  (UCOWF),  from 
Rochester,  New  York. 

We  welcome  all  of  you  gentlemen.  We  have  all  of  your  written 
testimony,  which  will  become  a part  of  the  record.  Because  of  the 
length  of  this  hearing,  any  way  that  you  might  be  able  to  summa- 


2 See  U.S.  General  Accounting  Office  [Supplemental  Security  Income:  Progress  Made  in  Detect- 
ing and  Recovering  Overpayments,  But  Management  Attention  Should  Continue,]  GAO-02-849 
(Washington,  D.C.:  Sept.  16,  2002) 
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rize  would  be  appreciated.  As  I said,  your  entire  statement  will  be 
made  a part  of  the  record.  Thanks  for  your  patience. 

I think  there  is  probably  a little  more  interest  than  we  thought 
with  regard  to  the  first  witness,  and,  therefore,  we  ran  a little 
longer  than  usual. 

Mr.  Brimacombe,  I hope  I am  pronouncing  your  name  correctly. 
You  are  going  to  have  to  speak  directly  in  the  mikes.  As  Chairman 
Thomas  says,  this  is  1950s  technology,  and  we  really  need  to  up- 
date it,  and  some  of  these  mikes  are  beginning  to  break  down  up 
here,  so  I hope  you  can  hear  me. 

STATEMENT  OF  JOSEPH  R.  BRIMACOMBE,  DEPUTY  DIRECTOR, 

COMPLIANCE  POLICY,  SMALL  BUSINESS  AND  SELF  EM- 
PLOYED OPERATING  DIVISION,  INTERNAL  REVENUE  SERV- 
ICE, NEW  CARROLLTON,  MARYLAND 

Mr.  BRIMACOMBE.  Mr.  Chairman  and  Members  of  the  Com- 
mittee, my  name  is  Joseph  Brimacombe,  Deputy  Director  of  Com- 
pliance Policy,  Small  Business  and  Self  Employed  Operating  Divi- 
sion. I appreciate  the  opportunity  to  describe  recent  compliance 
trends  and  issues  in  highway-related  excise  taxes  and  to  highlight 
IRS  activities  to  address  them. 

The  IRS  is  responsible  for  the  administration  of  more  than  40 
separate  excise  taxes  including  motor  fuel.  Motor  fuel  excise  taxes 
are  an  important  source  of  Federal  and  State  revenues  and  finance 
a large  share  of  the  improvement  to  the  Nation’s  transportation 
system.  Motor  fuel,  which  includes  gasoline,  diesel  fuel,  kerosene 
and  special  fuels,  accounts  for  more  than  90  percent  of  trust  fund 
receipts.  Tax  receipts  deposited  in  the  Highway  Trust  Fund  ac- 
count totaled  $34.2  billion  in  fiscal  year  2002. 

Increased  excise  tax  rates  at  the  Federal  and  State  levels  have 
created  incentives  for  tax  evasion.  The  IRS  uses  its  enforcement 
power  to  collect  the  taxes  due;  however,  we  simply  do  not  have  the 
resources  to  attack  every  case  of  noncompliance. 

The  IRS  currently  has  140  employees  to  monitor  1,400  terminals, 
all  fuel  wholesalers  and  retail  outlets  and  U.S.  border  crossings. 
They  also  conduct  periodic  inspection  of  on  road  vehicles. 

The  IRS  has  identified  and  is  addressing  critical  areas  of  non- 
compliance.  The  first  problem  is  the  continued  misuse  of  dyed  die- 
sel fuel.  The  IRS  has  assessed  over  900  penalties  totaling  over  $1.8 
million  since  October  1,  2002  for  this  misuse. 

Another  compliance  challenge  is  the  smuggling  of  motor  fuel. 
This  occurs  at  the  border  crossing  at  ports  of  entry  for  ocean-going 
vessels. 

A further  critical  compliance  problem  is  the  use  of  altered  fuels 
through  cocktailing.  This  evasion  technique  increases  profits  by  ex- 
tending the  taxable  fuel  with  used  motor  oil  and  other  petroleum- 
based  products. 

The  diversion  of  aviation  jet  fuel  to  highway  use  to  avoid  motor 
fuel  taxes  is  an  ongoing  compliance  problem.  Exempt  removal  of 
undyed  jet  fuel  from  the  rack  creates  tax  evasion  incentives  and  op- 
portunities that  result  in  loss  to  the  Federal  and  State  aviation 
taxes  as  well  as  diesel  fuel  excise  taxes. 

Last,  the  Committee  asked  that  we  address  the  mobile  machin- 
ery exception  from  the  definition  of  a highway  vehicle.  In  creating 


74 


the  Highway  Trust  Fund,  the  Congress  expressed  its  intention  that 
the  highway  program  be  funded  on  a pay-as-you-go  basis,  appor- 
tioning the  cost  of  the  highway  program  among  those  vehicles  that 
use  the  highway.  The  mobile  machinery  exception  was  intended  to 
apply  to  vehicles  that  make  minimum  use  of  the  highways  and 
serve  solely  as  a permanent  mount  for  job  site  machinery,  such  as 
a job  site  crane.  The  Department  of  Treasury  has  delayed  issuance 
of  regulations  pending  congressional  action  and  is  working  with 
Congress  to  develop  a statutory  definition  of  highway  vehicles. 

In  the  last  decade  there  have  been  four  major  excise  tax  compli- 
ance success  stories.  The  first  of  these  is  moving  the  point  of  tax- 
ation for  motor  fuel  to  the  terminal  rack.  Second  is  requiring  home 
heating  oil  and  other  diesel  products  to  be  dyed  red  if  sold  tax  free. 
The  third  is  the  taxation  of  undyed  kerosene  at  the  same  basis  as 
diesel  fuel;  and  finally,  the  development  and  implementation  of  the 
excise  files  information  retrieval  system. 

In  conclusion,  Mr.  Chairman,  I believe  that  we  are  making 
progress  in  our  goals  to  ensure  that  the  Federal  motor  fuel  taxes 
are  reported,  paid,  collected,  and  made  available  to  the  highway 
trust  fund.  We  are  using  technology  in  the  administration  of  the 
excise  tax  program  more  efficiently  and  effectively  than  ever.  I 
want  to  thank  you  for  your  continued  support. 

[The  prepared  statement  of  Mr.  Brimacombe  follows:] 

Statement  of  Joseph  R.  Brimacombe,  Deputy  Director,  Compliance  Policy, 

Small  Business  and  Self  Employed  Operating  Division,  Internal  Revenue 

Service,  New  Carrolton,  Maryland 

Mr.  Chairman  and  Members  of  the  Committee,  I appreciate  the  opportunity  to  de- 
scribe recent  compliance  trends  and  issues  in  highway-related  excise  taxes  and  to 
highlight  Internal  Revenue  Service  activities  to  address  these  matters. 

Background 

The  Internal  Revenue  Service  is  responsible  for  administration  of  more  than  40 
separate  excise  taxes,  including  motor  fuel.  Motor  fuel  excise  taxes  are  an  important 
source  of  federal  and  state  revenues  and  finance  a large  share  of  improvements  to 
the  nation’s  transportation  system.  Six  separate  excise  taxes  are  levied  to  finance 
the  Federal  Highway  Trust  Fund  program.  Three  of  these  taxes  are  imposed  on 
highway  motor  fuels.  The  remaining  three  are  a retail  sales  tax  on  heavy  highway 
vehicles,  a manufacturers’  excise  tax  on  heavy  vehicle  tires,  and  an  annual  use  tax 
on  heavy  vehicles. 

Motor  fuel,  which  includes  gasoline,  diesel  fuel,  kerosene  and  special  fuels,  ac- 
count for  more  than  90  percent  of  trust  fund  receipts.  It  is  taxed  when  it  moves  out 
of  the  bulk  transportation  and  storage  network — a refinery,  pipeline,  barge,  or  ter- 
minal and  into  tanker  trucks  at  the  terminal  rack.  At  this  point,  generally  all  gaso- 
line is  taxed  and  diesel  fuel  is  either  taxed  or  dyed  if  it  is  intended  for  nontaxable 
purposes.  The  owner  of  the  fuel  as  it  passes  the  terminal  rack — the  position  hold- 
er— is  liable  for  payment  of  the  tax.  All  persons  owning  taxable  motor  fuels  before 
tax  is  paid  must  be  registered  with  the  IRS.  Additionally,  terminal  operators  must 
be  registered  with  the  IRS.  This  policy  of  taxing  fuel  at  the  terminal  rack  is  an  im- 
portant part  of  our  overall  compliance  system. 

One  major  fuel  component  is  not  subject  to  the  tax  at  the  rack  system.  Most  avia- 
tion jet  fuel  is  a special  grade  of  kerosene.  The  Internal  Revenue  Code  allows 
undyed  aviation  grade  kerosene  (jet  fuel)  to  be  removed  from  terminals  without  pay- 
ment of  the  Highway  Trust  Fund  tax  if  the  Secretary  determines  that  the  kerosene 
is  destined  for  use  as  a fuel  in  an  aircraft.  Under  Treasury  regulations,  this  exemp- 
tion is  generally  allowed  if  the  buyer  of  the  jet  fuel  at  the  terminal  rack  certifies, 
in  writing,  that  the  jet  fuel  will  be  used  as  a fuel  in  an  aircraft.  If  the  jet  fuel  is 
later  diverted  from  aircraft  use,  the  seller  of  the  jet  fuel  at  that  time  is  liable  for 
the  Highway  Trust  Fund  tax. 

Taxpayers  report  their  excise  tax  liability  quarterly  on  Form  720,  which  is  due 
one  month  following  the  close  of  the  quarter.  On  the  Form  720,  taxpayers  itemize 
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their  liability;  for  example,  reporting  the  number  of  gallons  of  each  type  of  fuel  and 
the  tax  due,  and  claims  of  nontaxable  use  of  the  fuel.  Any  balance  due  or  overpay- 
ment is  settled  at  the  time  the  Form  720  is  filed.  Highway  motor  fuels  are  taxed 
as  follows:  1)  gasoline  at  a rate  of  18.4  cents  per  gallon,  2)  diesel  fuel  and  kerosene 
at  24.4  cents  per  gallon;  and  3)  special  motor  fuels,  such  as  propane,  at  various 
rates  up  to  18.4  cents  per  gallon.  Gasohol,  a mixture  of  ethanol  and  gasoline,  is 
taxed  at  rates  ranging  from  13.2  to  15.436  cents  per  gallon,  depending  on  the  con- 
centration of  ethanol  in  the  mixture. 

Tax  receipts  deposited  in  the  Highway  Trust  Fund  Account  totaled  $34.2  billion 
in  FY  2002. 

Compliance  Problems 

Maintaining  the  flow  of  receipts  into  the  Highway  Trust  Fund  requires  continuing 
efforts  to  secure  better  tax  compliance.  Federal  and  state  excise  tax  rate  increases 
over  the  years  have  increased  incentives  for  tax  evasion  with  the  tax  exceeding  the 
profit  margin  and/or  the  cost  of  the  product  in  many  instances.  The  corresponding 
ongoing  revenue  losses  are  a significant  problem  for  tax  administrators  and  honest 
business  taxpayers  facing  competition  from  tax  evaders. 

When  taxpayers  do  not  voluntarily  meet  their  tax  obligations,  the  IRS  must  use 
its  enforcement  powers  to  collect  the  taxes  due.  It  is  not  possible  to  seek  out  every 
case  of  non-compliance,  therefore  we  must  apply  our  resources  to  where  non-compli- 
ance is  greatest  while  still  maintaining  adequate  coverage  of  all  other  areas. 

The  IRS  has  identified,  and  is  addressing,  critical  areas  of  excise  tax  non-compli- 
ance. These  include  the  continued  misuse  of  dyed  diesel  fuel,  “bootlegging”  to  evade 
payment  of  taxes  at  a higher  rate,  “smuggling”  to  evade  payment  of  any  and  all 
taxes,  “cocktailing”  to  illegally  reduce  the  effective  tax  rate,  and  the  diversion  of 
aviation  jet  fuel  to  highway  use  to  illegally  evade  motor  fuel  taxes.  Another  issue 
that  affects  the  funds  flowing  into  the  Highway  Trust  Fund  is  the  loss  of  revenue 
from  taxpayers  claiming  exemptions  from  tax  for  off-road  highway  use. 

The  first  of  these  critical  compliance  problems  is  the  continued  misuse  of  dyed  die- 
sel fuel  despite  the  numerous  legislative  and  regulatory  steps  taken  by  Federal  and 
State  Governments.  The  IRS  currently  has  approximately  140  Fuel  Compliance  Offi- 
cers (FCOs)  to  monitor  1,400  terminals,  all  fuel  wholesalers,  thousands  of  retail 
motor  fuel  outlets,  and  U.S.  border  crossings.  Additionally,  these  personnel  are 
charged  with  conducting  periodic  inspections  of  on-road  vehicles  on  highways 
throughout  the  country. 

The  FCOs  continue  to  uncover  fuel  misuse.  For  example,  since  the  start  of  the 
fiscal  year  beginning  October  1,  2002,  the  IRS  FCOs  have  assessed  over  900  pen- 
alties, totaling  over  $1.8  million  for  misuse  of  dyed  diesel  fuels.  Over  70%  of  the 
penalties  involved  the  misuse  of  fuel  by  taxpayers  in  the  construction  and  agri- 
culture industries.  Both  of  these  industries  are  subject  to  broad-based  tax  exemp- 
tions for  non-highway  use  of  motor  fuels  thereby  presenting  opportunities  for  abuse. 

A second  significant  compliance  problem  is  motor  fuel  “bootlegging”.  This  form  of 
tax  evasion  occurs  when  a low  tax  jurisdiction  is  near  a high  tax  jurisdiction  and 
taxpayers  scheme  to  evade  payment  of  taxes  at  a higher  rate,  “bootlegging”  the  fuel 
from  a lower-taxed  rate  jurisdiction.  It  frequently  occurs  between  states — costing 
states  tax  revenues  and  their  share  of  the  Federal  Highway  Trust  Fund.  For  exam- 
ple, if  the  tax  rate  in  Georgia  is  7.5  cents,  taxpayers  may  illegally  bootleg  the  fuel 
to  North  Carolina  where  the  tax  rate  is  24.2  cents.  This  difference  is  huge  in  an 
industry  where  over  30  million  gallons  are  transacted  daily. 

A third  critical  compliance  problem  is  smuggling  of  motor  fuel  that  involves  the 
illegal  introduction  of  fuel  within  the  United  States  to  evade  payment  of  excise 
taxes.  This  problem  occurs  at  border  crossing  points  and  ports  of  entry  for  ocean- 
going vessels.  There  are  55  border  crossing  points  between  Canada  and  Mexico  and 
more  than  9 million  trucks  crossing  these  borders  each  year.  Currently,  illegal 
smuggling  activity  can  only  be  detected  by  conducting  border  checks.  This  includes 
detaining  a truck,  reviewing  the  manifest,  extracting  a sample  of  the  cargo,  and 
analyzing  the  sample  to  determine  if  the  substance  matches  the  description  on  the 
manifest.  The  140  FCOs  perform  all  fuel  compliance  activities  throughout  the  coun- 
try, including  periodic  border  checks.  These  border  checks  are  further  constrained 
by  potential  disruption  of  international  traffic  due  to  the  time  required  for  each 
truck  inspection  under  the  existing  processes.  In  addition  to  the  border  crossing 
points,  the  U.S.  Army  Corps  of  Engineers  reports  that  there  are  over  300  facilities 
throughout  the  U.S.,  capable  of  receiving  fuel  products  from  water-borne  traffic. 

Another  critical  compliance  problem  is  the  use  of  adulterated  fuel  through 
“cocktailing”  or  blending  the  product.  This  tax  evasion  technique  increases  profits 
by  extending  diesel  fuel  with  used  motor  oil  and  other  distillates  including  pollut- 
ants, cleaning  agents,  and  unfinished  refinery  products.  This  form  of  tax  evasion  is 
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attractive  for  two  reasons.  First,  the  substances  used  to  extend  the  fuel  are  often 
not  regulated;  therefore,  these  quantities  are  not  in  any  fuel  reporting  system.  Sec- 
ond, in  some  cases,  the  substances  are  regulated  as  waste  materials,  providing  an 
unscrupulous  individual  an  opportunity  to  get  paid  to  dispose  of  the  product(s)  and 
then  blend  them  into  gasoline  and  get  paid  again.  This  tax  evasion  technique  results 
in  an  ongoing  revenue  loss  and  also  may  be  dangerous  to  the  public  when  hazardous 
waste  is  blended  with  taxable  fuels. 

The  diversion  of  aviation  jet  fuel  to  highway  use  to  avoid  motor  fuel  taxes  is  an 
ongoing  compliance  problem.  Exempt  removal  of  undyed  jet  fuel  from  the  rack  cre- 
ates tax  evasion  incentives  and  opportunities  that  result  in  loss  of  federal  and  state 
aviation  taxes,  as  well  as  diesel  fuel  excise  taxes,  because  the  “jet”  fuel  can  readily 
be  used  in  on-road  diesel  trucks. 

Lastly,  the  Committee  has  asked  that  we  address  the  issue  concerning  the  Mobile 
Machinery  Exception  from  the  definition  of  highway  vehicle  and  how  funds  are  di- 
verted from  the  Highway  Trust  Fund.  In  creating  the  Highway  Trust  Fund,  the 
Congress  expressed  its  intention  that  the  highway  program  be  funded  on  a pay-as- 
you-go  basis,  apportioning  the  cost  of  the  highway  program  among  those  vehicles 
that  use  the  highway.  Thus,  the  taxes  on  fuel,  the  sale  of  heavy  vehicles  and  tires, 
and  heavy  vehicle  use  are  the  sources  of  revenue  for  the  Highway  Trust  Fund  be- 
cause these  taxes  apply  to  “vehicles  used  on,  or  suitable  for  use  on,  highways.”  The 
Treasury  Department  has  delayed  issuance  of  regulations  regarding  mobile  machin- 
ery pending  congressional  action  and  is  working  with  Congress  to  develop  a statu- 
tory definition  of  a highway  vehicle  as  part  of  the  reauthorization  of  the  Highway 
Trust  Fund. 

Compliance  Strategies  and  Successes: 

In  the  last  decade  there  have  been  four  major  Excise  Tax  compliance  success  sto- 
ries. First,  moving  the  point  of  taxation  for  motor  fuels  to  the  terminal  rack  signifi- 
cantly reduced  opportunities  for  tax  evasion,  some  of  which  had  been  carried  out 
on  a multi-million  dollar  scale  by  sophisticated  criminal  organizations.  Second,  re- 
quiring home  heating  oil  and  other  diesel  products  to  be  dyed  red  if  sold  tax-free 
eliminated  another  key  source  of  evasion.  The  third  has  been  the  taxation  of  undyed 
kerosene  on  the  same  basis  as  the  regular  diesel  fuel  with  which  it  is  often  mixed. 
The  fourth,  and  most  recent,  was  the  implementation  of  the  Excise  Summary  Ter- 
minal Activity  Reporting  System  (ExSTARS)  to  collect  and  share  information  about 
the  movement  of  all  fuel  and  related  products  throughout  the  country. 

What  is  ExSTARS? 

Matching  information  received  from  employers,  financial  institutions,  and  other 
businesses  with  information  reported  by  taxpayers  has  long  been  recognized  as  one 
of  the  most  powerful  tools  that  the  IRS  has  used  to  ensure  income  tax  compliance. 
In  fact,  third  parties  report  approximately  80  percent  of  the  personal  income  re- 
ceived by  taxpayers.  Through  its  document  matching  programs,  the  IRS  is  able  to 
use  this  data  as  an  effective  compliance  tool. 

Recognizing  that  compliance  with  the  excise  tax  laws  of  this  country  would  be 
greatly  enhanced  by  a similarly  constructed  excise  information  matching  system,  the 
Congress,  in  response  to  industry  concerns,  mandated  the  development  of  such  a 
system  in  the  1990s.  ExSTARS  is  the  information  reporting  system  created  as  a re- 
sult of  this  congressional  mandate  that  enables  the  IRS  to  track  all  fuel  transactions 
that  occur  within  the  fuel  industry’s  bulk  shipping  and  storage  system — refineries, 
pipelines,  barges,  and  terminals.  It  provides  tracking  capabilities  of  fuel  from  the 
pipeline  system  to  the  point  of  taxation  for  the  Federal  Excise  Tax  at  the  terminal 
rack.  This  information  will  then  be  matched  by  the  IRS  to  fuel  sales  transactions 
reported  by  the  terminals  and  to  verify  the  tax  liabilities  reported  on  the  quarterly 
Forms  720. 

The  design,  development,  and  implementation  of  ExSTARS  is  a tribute  to  the 
working  collaboration  between  the  IRS,  contractors,  Federal  Highway  Administra- 
tion, state  tax  administrators,  and  industry  stakeholders  over  more  than  a five-year 
time  period.  This  success  story  was  a direct  result  of  the  sustained  investment  pro- 
vided by  the  Congress  through  the  Transportation  Equity  Act  for  the  21st  Century. 

ExSTARS  was  initially  implemented  in  April  2001  and  imposed  information  re- 
porting requirements  on  the  1,440  terminals  registered  to  transact  fuel  sales  in  this 
country  as  well  as  the  pipelines  and  barge  carriers  that  transport  the  fuel  from  the 
refineries  to  the  terminals.  The  IRS  is  currently  receiving  information  reports  on  10 
to  14  million  fuel  transactions  monthly.  Approximately  60%  of  these  are  filed  elec- 
tronically. It  is  both  impractical  and  cost  prohibitive  to  work  with  the  remaining 
40%  that  are  filed  on  paper  documents.  The  implementation  of  ExSTARS  caused  the 
petroleum  industry  and  the  related  petroleum  product  carriers  to  incur  significant 
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new  reporting  requirements.  During  this  initial  period  of  implementation,  the  IRS 
has  worked  closely  with  the  affected  companies  to  ensure  that  the  information  we 
receive  is  accurate.  Some  companies  encountered  problems  in  meeting  the  filing  re- 
quirements to  ensure  accuracy.  Therefore,  the  IRS  has  worked  with  the  industry  to 
extend  filing  requirements.  This  extension  was  provided  to  facilitate  electronic  filing 
and  allow  each  impacted  taxpayer  the  opportunity  to  be  compliant  with  electronic 
data  information  (EDI)  filing  requirements. 

Other  Key  Internal  Revenue  Service  Compliance  Strategies 

While  ExSTARS  will  enhance  compliance  efforts,  including  misuse  of  dyed  fuel — 
there  will  remain  those  instances  of  willful  non-compliance  that  will  continue  to  re- 
quire IRS  intervention.  In  several  of  these  areas,  the  IRS  is  developing  sophisticated 
and  state-of-the-art  technologies  to  address  excise  tax  evasion  techniques  such  as 
smuggling,  bootlegging,  and  cocktailing. 

For  example,  the  IRS  has  developed  a “fuel  fingerprinting”  technology  to  combat 
fuel  tax  evasion  occurring  “below  the  rack” — particularly  bootlegging,  smuggling, 
and  adulterated  fuel  through  “cocktailing”  or  blending  the  product.  Fuel 
fingerprinting  is  a technique  that  examines  the  “chemical  fingerprint”  of  samples 
taken  from  retail  stations  for  adulteration  or  for  a mismatch  with  samples  taken 
from  the  terminal  racks  that  normally  supply  those  stations.  This  technology  allows 
for  the  detection  of  untaxed  kerosene  intended  to  be  used  as  aviation  fuel, 
“transmix”  taken  out  of  pipelines,  waste  vegetable  oils,  used  dry-cleaning  fluids,  and 
other  chemicals  that  may  be  mixed  with  diesel  fuel  and  find  their  way  into  the 
tanks  of  trucks  on  the  road.  Fuel  fingerprinting  provides  a more  efficient  and  com- 
prehensive method  to  monitor  compliance  compared  to  traditional  audit  techniques. 

In  another  example,  the  IRS  is  also  developing  state-of-the-art  technology  to  iden- 
tify smuggling  of  motor  fuel  at  U.S.  border  points  of  entry  and  ocean-going  vessels 
and  barge  traffic  over  intercoastal  waterways.  Under  existing  processes,  illegal 
smuggling  activity  can  only  be  detected  by  physically  detaining  a truck  at  the  bor- 
der, reviewing  the  manifest,  extracting  a sample  from  the  propulsion  tank,  and  ana- 
lyzing the  sample  to  determine  if  the  substance  matches  the  description  on  the 
manifest.  The  IRS  is  working  with  the  Department  of  Energy’s  Pacific  Northwest 
National  Laboratory  (PNNL)  to  design,  develop,  and  test  a new  technology  called 
an  Acoustical  Identification  Device  (AID)  that  uses  hand-held  sonar  technology  to 
identify  the  liquid  contents  of  sealed  containers,  such  as  tanker  trucks.  Concurrent 
with  this  effort,  PNNL  is  working  with  the  United  States  Customs  Service  to  use 
the  same  technology  for  other  purposes,  such  as  drug  interdiction  and  border  inspec- 
tions for  security  purposes. 

The  IRS  has  initiated  efforts  in  response  to  emerging  findings  and  concerns  re- 
garding the  exempt  removal  of  undyed  jet  fuel  from  the  rack  for  use  in  on-road  die- 
sel trucks.  Through  use  of  its  fuel  fingerprinting  technology,  the  IRS  has  identified 
instances  of  jet  fuel  being  sold  as  diesel  fuel  in  retail  outlets  and  in  highway  diesel 
trucks. 

Additionally,  in  recent  years,  the  IRS  has  expanded  its  compliance  efforts  by  mak- 
ing the  Form  637  Registration  Program — that  allows  a taxpayer  to  engage  in  tax- 
free  transactions — the  cornerstone  and  first  step  in  compliance.  Fuel  is  taxed  when 
it  moves  out  of  the  bulk  transportation  and  storage  network — a refinery,  pipeline, 
barge,  or  terminal — and  into  tanker  trucks  at  the  terminal  rack.  The  IRS  conducts 
periodic  compliance  checks  with  these  taxpayers  to  ensure  that  the  taxes  are  col- 
lected consistent  with  the  statutes  and  that,  any  and  all,  transactions  involving  a 
tax  exemption  are  accounted  for.  By  strengthening  this  up-front  compliance  activity, 
downstream  compliance  problems  can  be  minimized. 

Surface  Transportation  Reauthorization  Proposal 

The  Administrations  surface  transportation  reauthorization  proposal,  the  Safe, 
Accountable,  Flexible,  and  Efficient  Transportation  Equity  Act  of  2003  (SAFETEA), 
was  submitted  to  the  Congress  in  May  2003  and  contains  a number  of  modifications 
to  the  collection  highway-related  excise  taxes.  These  proposals  would  provide  more 
resources  to  a collaborative  government- wide  enforcement  effort  at  Federal,  state, 
and  local  levels.  In  addition,  more  than  $200  million  would  be  directed  to  highway 
use  tax  evasion  projects  over  the  six-year  reauthorization  period. 

Conclusion 

Mr.  Chairman,  in  conclusion,  I believe  that  we  are  making  progress  in  our  goals 
to  ensure  that  federal  motor  fuels  taxes  are  reported,  paid,  collected,  and  made 
available  to  the  Highway  Trust  Fund.  We  are  using  technology  in  the  administra- 
tion of  the  excise  tax  program  more  efficiently  and  effectively  than  ever  before. 
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The  progress  we  have  made  to  date  is  due  in  no  small  measure  to  your  continued 
leadership,  guidance,  and  active  support  of  our  Excise  Tax  Programs.  We  are 
pleased  to  report  the  successes  described  here  today,  and  I thank  you  for  your  con- 
tinued support  of  our  efforts  to  address  and  eliminate  noncompliance  with  federal 
excise  tax  requirements. 


Mr.  SHAW.  Thank  you,  sir.  Mr.  Huse. 

STATEMENT  OF  THE  HONORABLE  JAMES  G.  HUSE,  JR., 

INSPECTOR  GENERAL,  SOCIAL  SECURITY  ADMINISTRATION 

Mr.  HUSE.  Good  afternoon,  Mr.  Chairman,  Mr.  Cardin,  and 
Members  of  the  Committee  on  Ways  and  Means.  Our  efforts  to 
identify  and  prevent  fraud,  waste,  and  abuse  in  Social  Security  pro- 
grams are  at  the  core  of  our  mission  in  the  Office  of  the  Inspector 
General  of  Social  Security.  In  the  interest  of  brevity,  I ask  that  my 
written  testimony  be  entered  into  the  record. 

Today  I would  like  to  focus  on  my  office’s  efforts  to  reduce  im- 
proper payments  in  all  of  Social  Security’s  programs  and  spend  a 
moment  discussing  the  provisions  of  H.R.  743.  Our  office  aims  to 
not  only  identify  fraudulent  and  erroneous  payments,  but  also  to 
prevent  such ' payments  from  being  issued  in  the  first  place.  Our 
audits  focus  on  ways  SSA  can  better  manage  its  programs  in  order 
to  realize  dollar  savings.  Although  the  Agency  has  made  progress 
in  improving  payment  accuracy  in  recent  years,  more  needs  to  be 
done.  Considering  the  $483  billion  volume  of  benefit  payments  SSA 
makes,  even  the  smallest  percentage  of  fraud,  waste,  and  abuse  can 
result  in  the  loss  of  millions  of  dollars. 

In  fiscal  year  2002,  SSA  identified  and  reported  $3.6  billion  in 
overpayments  in  its  programs.  These  statistics  represent  only  the 
identified  overpayments  in  these  programs.  Although  a portion  of 
these  overpayments  could  not  be  prevented  under  current  laws  and 
regulations,  another  portion  can  be  attributed  to  fraud,  waste,  and 
abuse.  The  SSA  also  collects  only  a small  portion  of  these  overpay- 
ments and  also  has  the  authority  to  waive  collections  of  overpay- 
ments under  the  Social  Security  Act.  I have  provided  you  addi- 
tional details  on  waivers  in  my  written  testimony.  Again,  I reit- 
erate that  because  of  these  circumstances,  prevention  is  the  key. 

Our  Cooperative  Disability  Investigations  teams  have  proven  to 
be  an  effective  tool  in  fraud  prevention,  because  the  teams  prevent 
payments  from  ever  being  made  to  those  who  are  undeserving.  To 
further  our  efforts  to  assist  SSA  in  preventing  and  detecting  im- 
proper payments,  we  plan  to  conduct  a comprehensive  review  of 
about  1,500  disabled  cases  to  determine  the  appropriateness  of  the 
payments  to  these  individuals.  This  review  should  take  between  12 
and  15  months  to  complete. 

We  also  have  audit  work  both  completed  and  underway  to  ad- 
dress improper  payments.  In  one  review,  we  recommended  that 
SSA  strengthen  its  controls  to  prevent  SSI  payments  from  being 
paid  to  recipients  outside  the  United  States  who  are  ineligible  for 
payment.  We  also  have  work  underway  to  evaluate  situations 
where  recipients  repeatedly  claim  that  they  did  not  receive  their 
monthly  payment,  and  then  negotiate  both  the  original  and  the  re- 
placement checks  SSA  provides.  In  one  case  we  investigated,  a 
woman  filed  false  non-receipt  claims  in  16  of  19  months  for  benefits 
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payable  to  her  son.  In  another  investigation  a parent  filed  false 
non-receipt  claims  14  times  in  30  months. 

Our  investigators  are  involved  in  a nationwide  project  to  uncover 
such  fraud,  and  we  are  also  conducting  an  audit  on  SSA’s  proce- 
dures for  controlling  these  double  check  negotiations.  When  these 
two  projects  are  completed,  we  will  report  on  their  results  to  Con- 
gress. 

We  worked  closely  with  you  and  your  staff  during  the  last  legis- 
lative session  to  develop  a proposal  that  provides  greater  oversight 
of  representative  payees  and  expands  the  Title  XVI  fugitive  felon 
provisions  to  the  Title  II  program. 

I am  pleased  that  the  provisions  in  H.R.  743  will  address  some 
of  the  issues  we  have  identified  over  the  years  with  respect  to  both 
fugitive  felons  and  representative  payees.  If  enacted,  it  will  provide 
greater  protection  to  some  of  the  most  vulnerable  individuals  in  our 
country  and  enhance  SSA’s  ability  to  be  a good  steward  of  its  pro- 
grams. It  will  also  allow  my  office  to  ensure  fraud,  waste,  and 
abuse  are  minimized. 

Mr.  Chairman,  I would  be  remiss  if  I did  not  briefly  mention  So- 
cial Security  number  integrity  and  our  efforts  to  protect  the  num- 
ber from  misuse. 

Last  week  I testified  before  the  Subcommittee  on  Social  Security 
on  the  need  for  legislation  to  strengthen  protections  for  the  integ- 
rity of  the  Social  Security  number,  an  area  where  we  have  worked 
with  the  Subcommittee  for  a long  time.  I would  also  comment  to 
this  Committee  that  misuse  of  the  Social  Security  number — which 
plays  so  critical  a role  in  problems  ranging  from  identity  theft  to 
homeland  security — remains  one  of  the  key  tools  for  those  whose 
fraudulent  acts  cause  some  of  the  erroneous  payments  we  are  try- 
ing to  reduce. 

With  that  I will  conclude  my  remarks  by  saying  that  we  have 
worked  with  the  Subcommittee  on  Social  Security  of  this  Com- 
mittee a long  time  to  accomplish  the  goals  with  fugitive  felons  and 
representative  payees.  This  legislation  will  give  us  some  of  the  key 
tools  we  need  to  do  our  job  well.  At  this  time,  I would  be  happy 
to  answer  any  questions  the  Committee  might  have.  Thank  you. 

[The  prepared  statement  of  Mr.  Huse  follows:] 

Statement  of  The  Honorable  James  G.  Huse,  Jr.,  Inspector  General,  Social 
Security  Administration 

Good  morning,  Chairman  Thomas,  Ranking  Member  Rangel,  and  Members  of  the 
Committee  on  Ways  and  Means.  Last  week,  I submitted  testimony  for  the  record 
to  the  House  Committee  on  the  Budget  on  our  efforts  to  identify  and  prevent  fraud, 
waste,  and  abuse  in  the  programs  that  Social  Security  administers.  Since  these 
issues  are  at  the  core  of  our  mission  in  the  Office  of  the  Inspector  General  (OIG), 
I welcome  the  opportunity  to  testify  before  you  today. 

I want  to  first  reiterate  what  I told  the  Budget  Committee  last  week:  that  the 
prevention  of  program  fraud,  waste,  and  abuse  is  more  cost-effective  and  more 
meaningful  because  it  occurs  before  benefits  are  ever  paid.  To  that  end,  our  office 
has  focused  not  merely  on  identifying  erroneous  payments,  but  also  preventing  such 
payments  from  being  issued  in  the  first  place.  My  office  endeavors  not  only  to  deter 
and  punish  those  who  would  defraud  the  Social  Security  Administration  (SSA),  but 
also  to  find  those  savings  that  may  be  realized  through  better  management  and  less 
waste. 

Today’s  hearing  will  give  me  the  opportunity  to  discuss  the  fugitive  felon,  pris- 
oner, and  representative  payee  provisions  in  H.R.  743,  as  well  as  our  efforts  to  im- 
prove SSA’s  payment  accuracy  and  reduce  improper  payments  in  all  of  SSA’s  pro- 


80 


grams.  It  will  also  allow  me  to  discuss  how  important  it  is  that  we  all  protect  the 
integrity  of  the  Social  Security  number  (SSN). 

First,  we  must  recognize  that  the  Agency  has  made  progress  in  improving  pay- 
ment accuracy  in  recent  years  as  demonstrated  by  the  removal  of  the  Supplemental 
Security  Income  (SSI)  program  from  General  Accounting  Office’s  (GAO)  high  risk 
list  this  year,  a place  it  held  since  1997.  SSA  has  undertaken  many  projects  to  iden- 
tify how  it  could  do  more  to  reduce  improper  payments  and/or  to  recover  amounts 
overpaid  due  to  fraud,  waste  and  abuse.  For  instance,  the  Agency  has  been  working 
to  improve  its  ability  to  prevent  overpayments  by  obtaining  beneficiary  information 
from  independent  sources  sooner  and/or  using  technology  more  effectively.  In  this 
regard,  SSA  has  initiated  new  computer  matching  agreements,  obtained  on-line  ac- 
cess to  wage  and  income  data,  and  implemented  improvements  in  its  debt  recovery 
program. 

SSA  has  also  made  great  progress  in  reducing  benefit  payments  to  prisoners. 
SSA’s  Actuary  estimated  $3.46  billion  in  savings  for  the  7-year  period  covering  cal- 
endar years  1996  through  2001  due  to  Social  Security  Act  provisions  prohibiting  SSI 
and  Old  Age,  Survivors  and  Disability  Insurance  (OASDI)  benefits  to  prisoners.  In 
addition,  we  are  currently  completing  an  audit  involving  SSA’s  fugitive  felon  pro- 
gram that  will  report  on  SSA’s  savings  and  recoveries  since  this  program’s  incep- 
tion. The  preliminary  results  from  our  current  fugitive  audit  found  that  SSA  has 
saved  and/or  recovered  an  estimated  total  of  $79.9  million  in  SSI  funds  through  its 
joint  effort  with  OIG  to  match  fugitive  warrant  data  from  Federal,  State,  and  local 
law  enforcement  agencies  against  SSA’s  payment  records.  

Despite  significant  strides,  more  needs  to  be  done.  In  fiscal  year  (FY)  2002,  SSA 
issued  $483  billion  in  OASDI  and  SSI  benefit  payments  to  53.1  million  people.  Con- 
sidering the  volume  and  amount  of  payments  SSA  makes  each  month,  even  the 
smallest  percentage  of  fraud,  waste,  and  abuse  can  result  in  the  loss  of  millions  of 
dollars.  It  can  also  harm  SSA’s  stewardship  of  its  programs  and  weaken  America’s 
faith  in  Government  overall. 

In  FY  2002,  SSA  identified  and  reported  $1.6  billion  in  overpayments  in  the 
OASDI  program  and  $2  billion  in  overpayments  in  the  SSI  program — a total  of  $3.6 
billion  in  overpayments.  The  Agency  must  now  expend  scarce  resources  to  recover 
these  overpayments  and  return  them  to  the  OASDI  Trust  Fund  and  the  General 
Fund.  Although  a portion  of  these  overpayments  could  not  be  prevented  under  cur- 
rent legislative  or  regulatory  requirements,  another  portion  of  these  overpayments 
is  attributed  to  fraud,  waste,  and  abuse.  These  statistics  represent  only  the  identi- 
fied instances  of  overpayments  in  SSA’s  program.  They  do  not  represent  “unde- 
tected” overpayments  stemming  from  fraud,  waste,  and  abuse. 

According  to  SSA,  it  collected  about  $1.9  billion  in  overpayments  in  FY  2002  for 
periods  prior  to  and  including  FY  2002,  but  waived  about  half  a billion  dollars  in 
overpayments  and  deemed  a similar  figure  uncollectible.  (See  the  charts  attached 
to  this  testimony.) 

By  way  of  definition,  SSA  has  the  authority  under  the  Social  Security  Act  to 
waive  collection  of  an  overpayment.  If  collection  is  waived,  the  individual  is  no 
longer  liable  for  the  debt  and  SSA  can  not  collect  the  overpayment  amount  at  a 
later  date.  In  contrast,  SSA  may  recover  at  a later  date  funds  that  SSA  deemed 
uncollectible . But  if  that  person  comes  back  into  pay  status  or  other  circumstances 
arise  that  indicate  the  person  can  repay  the  debt,  SSA  can  try  to  recover  the  funds. 
For  example,  once  a debt  is  determined  to  be  uncollectible,  SSA  can  still  recover  the 
funds  through  the  tax  refund  offset  program  with  the  Department  of  the  Treasury. 

We  need  to  gather  additional  information  about  the  fraud  in  SSA’s  various  pro- 
grams by  quantifying  the  amount  through  in-depth  audit  work  and  investigation. 
To  initiate  this  process,  we  are  going  to  focus  on  SSA’s  disability  programs  because 
GAO  designated  the  modernization  of  Federal  disability  programs  as  a high  risk 
area  and  because  SSA’s  disability  programs  attract  so  much  fraud  and  abuse. 

We  will  conduct  a comprehensive  review  in  which  we  will  sample  and  analyze 
about  1,500  disabled  cases  to  determine  the  appropriateness  of  the  payments  to 
these  individuals.  This  work  will  focus  on  four  disability  diagnosis  codes  that  our 
prior  audit  and  investigative  work  have  shown  to  be  the  most  problematic.  Due  to 
the  comprehensive  nature  of  our  planned  review  and  the  resources  needed  to  inves- 
tigate this  type  of  activity,  we  expect  this  study  to  take  between  12  and  15  months 
to  complete. 

In  addition  to  our  planned  work  to  quantify  the  amount  of  unidentified  improper 
payments  due  to  fraud,  waste,  and  abuse  in  SSA’s  disability  program,  our  Coopera- 
tive Disability  Investigations  (CDI)  teams — which  first  opened  in  FY  1998 — are  at 
the  forefront  of  our  efforts  to  identify  and  prevent  fraud.  The  CDI  teams  investigate 
suspicious  disability  claims  under  the  DI  and  SSI  programs.  These  teams  combine 
the  talents  of  OIG  special  agents  and  personnel  from  SSA,  the  State  DDS,  and  State 
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and  local  law  enforcement.  Today,  17  CDI  units  have  been  opened  in  16  States  and 
we  plan  to  add  CDI  units  on  a year-to-year  basis,  depending  on  availability  of  funds. 
In  the  first  six  months  of  this  year,  we  reported  that  the  CDI  units  had  confirmed 
733  fraud  cases  out  of  1,483  referrals,  obtained  recoveries  and  restitution  totaling 
$879,235,  and  saved  the  Social  Security  program  over  $43  million. 

Our  work  on  the  audit  side  has  also  identified  fraud,  waste,  and  abuse  in  other 
areas  of  SSA’s  programs.  For  example,  last  year  we  recommended  to  SSA  that  it 
strengthen  its  existing  controls  to  prevent  SSI  payments  from  being  erroneously 
paid  to  recipients  who  are  outside  the  United  States  and  therefore  ineligible  for  pay- 
ment. Our  work  showed  that  SSA’s  systems  generate  a foreign  address  alert  for  in- 
dividuals receiving  both  SSI  and  OASDI  benefits  when  the  OASDI  record  shows  an 
address  outside  the  country.  This  alert  notifies  SSA  that  it  needs  to  investigate  and 
determine  whether  the  individual  is  still  eligible  for  SSI  payments.  However,  we 
found  that  if  individuals  had  their  payments  direct-deposited  to  a bank  outside  the 
U.S.,  an  alert  was  not  generated.  Although  SSA  agreed  with  the  intent  of  our  rec- 
ommendation, the  Agency  did  not  want  to  implement  it  until  it  conducted  a cost- 
benefit  analysis.  We  continue  to  urge  SSA  to  implement  our  recommendation. 

Another  area  of  concern  to  me  is  the  practice  of  recipients  who  claim  repeatedly 
that  they  did  not  receive  their  monthly  payment.  They  then  negotiate  both  the  origi- 
nal and  the  duplicate  check  that  is  provided  by  the  Agency.  In  one  case  investigated 
by  our  office,  a woman  filed  false  non-receipt  claims  in  16  of  19  months  for  benefits 
payable  to  her  son,  an  SSI  recipient.  Sentenced  to  5 years  probation,  she  was  or- 
dered to  pay  restitution  of  over  $7,000  and  there  were  program  savings  of  $34,000. 

In  another  case,  over  $13,000  in  overpayments  appear  on  two  children’s  records 
due  to  their  mother  filing  false  non-receipt  claims  14  of  30  months,  or  47  percent 
of  the  time.  Based  on  these  and  other  cases,  our  investigators  are  involved  in  a na- 
tionwide project  to  comprehensively  uncover  those  who  abuse  the  replacement  check 
process.  In  addition,  we  are  currently  conducting  an  audit  on  SSA’s  procedures  for 
controlling  duplicate  SSI  checks  issued  to  and  cashed  by  the  same  recipient  and  for 
recovering  overpayments  resulting  from  these  double  check  negotiations.  When 
these  two  projects  are  completed,  we  will  report  on  their  results.  Based  on  our  work, 
SSA  has  already  revised  its  procedures  to  improve  its  controls  over  double  check  ne- 
gotiations and  recovery  of  related  overpayments. 

Now  I would  like  to  turn  our  attention  to  the  provisions  of  H.R.  743.  We  worked 
closely  with  your  staff  during  the  last  legislative  session  to  develop  a proposal  that 
provides  greater  oversight  of  representative  payees  and  expands  the  Title  XVI  fugi- 
tive felon  provisions  to  the  Title  II  program. 

First,  let  me  address  the  representative  payee  provisions.  There  are  currently 
about  5.4  million  representative  payees  who  manage  benefits  for  about  7.6  million 
beneficiaries.  I have  previously  recounted  in  testimony  before  this  committee,  sev- 
eral instances  in  which  representative  payees  misused  funds  intended  for  bene- 
ficiaries in  their  charge.  The  effect  on  the  lives  of  the  beneficiaries  in  those  cases 
was  catastrophic. 

I applaud  H.R.  743’s  improved  oversight  provisions,  as  well  as  additional  civil  and 
administrative  penalties  to  allow  my  office  to  more  effectively  combat  this  problem. 

As  we  have  pointed  out  in  audit  reports  and  prior  testimony,  legislation  is  needed 
to  ensure  the  integrity  of  the  representative  payee  process  at  several  stages.  This 
includes  a spectrum  of  activities  ranging  from  selection,  monitoring,  and  oversight 
to  proper  accounting  when  funds  are  misused  and  measures  designed  to  punish  and 
deter  such  misuse.  I believe  this  legislation  makes  important  strides  in  each  of  these 
areas. 

At  the  outset,  closer  attention  to  the  initial  selection  process  can  resolve  many  po- 
tential problems  before  they  arise,  so  it  is  critical  that  SSA  more  thoroughly  screen 
potential  representative  payees.  In  October  2002,  we  issued  a report  that  identified 
121  individuals  serving  as  representative  payees  for  others  whose  own  SSI  benefits 
were  stopped  by  SSA  because  they  were  fugitive  felons  or  parole  or  probation  viola- 
tors. As  you  know,  current  SSA  policy  permits  fugitive  felons  and  parole  or  proba- 
tion violators  to  serve  as  representative  payees.  We  also  completed  an  additional 
audit  in  March  2003  wherein  we  quantified  the  number  of  representative  payees 
who  were  fugitive  felons  regardless  of  whether  they  were  receiving  SSI  payments. 
In  this  audit,  we  estimated  that  fugitives  would  manage  approximately  $19  million 
in  Social  Security  funds  each  year  if  SSA  does  not  take  action  to  replace  them  as 
representative  payees. 

Our  work  also  shows  that  once  an  appropriate  representative  payee  is  selected, 
it  becomes  incumbent  upon  SSA  to  adequately  monitor  that  individual  or  organiza- 
tion to  ensure  that  benefits  are  being  used  as  intended  to  aid  the  beneficiary  and 
that  the  representative  payee  continues  to  be  suitable.  We  published  an  audit  report 
entitled  “Nonresponder  Representative  Payee  Alerts  for  Supplemental  Security  In- 
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come  Recipients”  on  September  23,  1999.  That  report  recommended  that  SSA  de- 
velop procedures  to  redirect  benefit  checks  to  field  offices  and  require  representative 
payees  to  provide  accounting  forms  before  releasing  checks  when  attempts  to  obtain 
required  forms  have  failed.  SSA  agreed  with  this  recommendation  in  principle,  but 
chose  not  to  take  action  until  the  supporting  legislation  was  enacted.  This  is  also 
the  case  with  our  fugitive  representative  payee  audit  recommendations.  Enactment 
of  this  legislation  will  result  in  SSA’s  implementation  of  some  important  prior  rec- 
ommendations in  this  area. 

In  April  2003,  we  issued  a report  on  SSA’s  oversight  of  representative  payees  and 
concluded  that  SSA’s  representative  payee  review  methodology  should  be  modified 
to  ensure  that  representative  payees  are  using  Social  Security  funds  only  for  the 
benefit  of  the  vulnerable  beneficiaries  they  represent.  We  made  several  rec- 
ommendations for  SSA  to  improve  its  oversight  of  representative  payees,  and  the 
Agency  generally  agreed  with  most  of  them. 

Even  with  improved  oversight,  there  will  always  be  representative  payees  unable 
to  resist  the  temptation  to  misuse  individuals’  funds.  When  this  occurs,  SSA  should 
reissue  the  funds,  and  the  representative  payee  who  misused  the  funds  should  be 
held  liable  to  repay  them.  Unfortunately,  under  current  law,  SSA  has  authority  to 
reissue  misused  benefits  only  if  the  Agency  finds  that  it  has  been  negligent.  This 
withholds  benefits  from  those  who  need  and  deserve  them. 

H.R.  743,  however,  would  eliminate  the  requirement  that  benefits  can  be  reissued 
only  upon  a finding  of  SSA’s  negligence.  Instead,  the  Agency  would  be  able  to  re- 
issue benefits  to  those  who  are  vulnerable  even  absent  a finding  of  negligence.  Fur- 
ther, this  legislation  makes  the  representative  payee  liable  for  the  amount  of  bene- 
fits misused. 

Once  the  beneficiary’s  needs  have  been  addressed,  attention  then  turns  to  pun- 
ishing and  deterring  misconduct  by  representative  payees.  We  have  found  the  Civil 
Monetary  Penalty  (CMP)  program  to  be  an  effective  tool  against  fraud  in  other 
areas.  Unfortunately,  as  previously  reported  to  you,  we  have  reviewed  potential 
cases  for  enforcement  under  the  CMP  program  and  found  that  the  current  CMP 
statutes  do  not  adequately  address  some  of  the  most  egregious  situations  involving 
representative  payees.  To  remedy  this,  we  proposed  two  amendments  to  the  CMP 
statutes,  both  of  which  are  included  in  H.R.  743. 

The  first  is  amending  Section  1129  of  the  Social  Security  Act  to  allow  the  imposi- 
tion of  CMPs  for  the  willful  conversion  of  a beneficiary’s  funds  by  a representative 
payee.  For  example,  the  benefits  of  a disabled  child  whose  mother  (as  a minor  her- 
self) could  not  serve  as  her  son’s  representative  payee,  were  instead  paid  to  the  fa- 
ther. The  father,  who  did  not  live  with  the  child  and  the  child’s  mother,  converted 
more  than  $10,000  of  his  child’s  benefits  to  his  own  use.  The  U.S.  Attorney  declined 
to  prosecute  the  father  criminally,  and  the  case  was  referred  to  my  office  for  consid- 
eration under  the  CMP  statutes.  Unfortunately,  the  current  CMP  statutes  do  not 
provide  for  penalties  to  be  imposed  for  conversion  of  benefits  by  representative  pay- 
ees. H.R.  743  provides  this  much  needed  authority. 

I would  now  like  to  turn  your  attention  to  the  Title  II  fugitive  provisions  included 
in  H.R.  743.  We  have  always  believed  that  criminals  fleeing  from  justice  should  not 
have  the  support  of  Federal  benefits.  Therefore,  we  support  H.R.  743’s  expansion 
of  the  Title  XVI  fugitive  felon  provisions  to  the  Title  II  programs.  Preliminary  re- 
sults from  our  current  audit  on  the  SSI  program  show  that  there  are  significant  po- 
tential savings  if  the  fugitive  prohibition  is  extended  to  the  Title  II  program. 

Finally,  I would  like  to  discuss  briefly  the  SSN  integrity  issue  and  our  efforts  to 
protect  the  number  from  misuse.  The  SSN  has  pp~own  in  stature  to  where  it  is  no 
longer  merely  a social  insurance  number,  but  an  instrument  for  financial  crimes  and 
a potential  weakness  in  homeland  security  as  well. 

In  addition  to  its  direct  impact  on  SSA’s  programs,  SSN  misuse  can  have  signifi- 
cant financial  implications  for  the  number  holder — not  to  mention  enormous  con- 
sequences for  our  Nation  and  its  citizens  in  the  context  of  homeland  security.  The 
critical  role  of  the  SSN  in  our  daily  lives  provides  a tempting  motive  for  unscrupu- 
lous individuals  to  fraudulently  acquire  SSNs  and  use  them  for  illegal  purposes. 

Now  more  than  ever,  SSA  must  be  particularly  cautious  in  striking  a balance  be- 
tween serving  the  public  and  implementing  SSN  integrity  measures  that  admittedly 
delay  the  processing  of  SSN  applications.  However,  we  believe  the  Agency  has  a 
duty  to  the  American  public  to  safeguard  the  integrity  of  the  enumeration  process. 
Given  the  magnitude  of  SSN  misuse,  we  believe  SSA  must  employ  effective  front- 
end  controls  in  issuing  SSNs.  Likewise,  additional  techniques,  such  as  data  mining, 
biometrics,  and  enhanced  systems  controls,  are  critical  in  the  fight  against  SSN  mis- 
use. SSA  and  its  OIG  have  taken  steps  and  continue  to  be  committed  to  improve 
procedures  for  ensuring  SSN  integrity,  thereby  strengthening  our  link  in  the  home- 
land security  chain. 
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These  efforts  also  pay  off  in  increased  cost  effectiveness.  During  questioning  at 
the  June  18th  hearing  of  the  House  Budget  Committee,  Comptroller  General  David 
Walker  cautioned  Congress  to  adopt  the  recommendations  of  the  various  Offices  of 
the  Inspector  General  and  to  hold  agencies  accountable  for  not  adopting  OIG  rec- 
ommendations— especially  those  which  have  not  been  implemented  over  time  and 
could  save  Federal  funds.  Twice  each  year  we  report  to  Congress  on  recommenda- 
tions we  have  made  to  save  money  or  to  deliver  Agency  services  more  effectively. 
Our  semiannual  reports  are  required  by  statute  to  advise  you  on  what  SSA  has  done 
to  put  our  recommendations  into  effect,  and  what  they  have  left  undone  or  done  dif- 
ferently. 

The  savings  we  propose  year  after  year  represent  great  sums  of  money  that  could 
be  used  better  elsewhere,  whether  within  or  outside  of  Government.  We  exist  not 
only  to  capture  frauds  and  cheats,  but  equally  to  find  those  savings  that  may  be 
realized  through  better  management  and  less  waste.  Our  ability  to  do  all  of  this  is 
limited  only  by  our  resources,  and  we  return  more  in  savings  than  we  cost  in  out- 
lays by  a return-on-investment  figure  most  corporations  would  envy.  While  we  are 
currently  working  to  make  our  internal  measurements  of  our  own  cost  effectiveness 
more  sophisticated,  our  best  estimate  today  of  our  return  on  investment  is  that  we 
save  or  recover  about  $8  for  every  dollar  we  are  given.  Our  FY  2002  budget  was 
$83  million,  and  we  saved  or  recovered  over  $647.5  million. 

We  continue  making  excellent  progress  in  preventing  fraud,  waste,  and  abuse  in 
SSA’s  programs,  as  well  as  in  identifying  and  recovering  erroneous  benefit  pay- 
ments. I am  pleased  that  the  provisions  in  H.R.  743  will  address  some  of  the  issues 
we  have  identified  over  the  years  with  respect  to  fugitives  and  representative  pay- 
ees. This  legislation  will  not  only  provide  greater  protection  to  some  of  the  most  vul- 
nerable individuals  in  our  country,  but  will  also  enhance  SSA’s  ability  to  be  a good 
steward  of  its  programs  and  allow  the  OIG  to  ensure  that  fraud,  waste  and  abuse 
are  minimized. 

I appreciate  this  committee’s  continued  interest  in  improving  the  OASDI  and  SSI 
programs.  We  will  continue  to  focus  our  resources  on  preventing  and  detecting 
fraud,  waste,  and  abuse. 

I would  be  happy  to  answer  any  questions  the  committee  might  have.  Thank  you. 
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OASDI  Overpayments 

FY  1998 

FY  1999 

FY  2000 

FY  2001 

FY  2002 

Collected 

$1,103.4 

$1,191.3 

$1,343.6 

$1,121.1 

$1,036.1 

Waived 

$159.5 

$201.8 

$233.5 

$260.2 

$278.0 

Uncollectible 

$128.7 

$110.5 

$120.7 

$95.1 

$150.7 

The  bar  chart  shown  above — which  was  provided  by  SSA — illustrates  the  disposi- 
tion of  SSA’s  OASDI  overpayment  debt  for  the  past  5 years  in  terms  of  what  has 
been  collected  (the  green  bar),  what  has  been  waived  (the  yellow  bar)  and  what  has 
been  terminated  as  uncollectible  (the  red  bar). 

Collections  peaked  in  FY  2000  at  $1.34  billion.  However,  they  decreased  the  last 
2 years,  and  collections  were  only  a little  over  $1  billion  dollars  in  FY  2002. 

Savings  Available  by  Decreasing  the  Percentage  of  Debt 
Terminated/Waived  - Title  H Debt  - Fiscal  Years  1998  - 2002 
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This  chart  shows  that  if  SSA  were  to  collect  just  10  percent  of  the  OASDI  funds 
it  waived  or  wrote  off  as  uncollectible  for  the  last  5 years,  the  Agency  could  save 
about  $174  million.  (Breakdown:  If  SSA  collected  10  percent  of  the  funds  it  waived, 
savings  would  be  $113.3  million.  If  SSA  collected  10  percent  of  the  funds  it  deemed 
uncollectible,  savings  would  be  $60.6  million). 

The  chart  also  shows  the  savings  if  SSA  collected  30  percent  or  50  percent  of  the 
erroneous  payments  it  waived  or  wrote  off  over  the  last  5 years  (from  1998  to  2002). 
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Disposition  of  Title  XVI  Debt 

Collected  - Waived  - Uncollectabie 
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SSI  Debt 

FY  1998 

FY  1999 

FY  2000 

FY  2001 

FY  2002 

Collected 

$539.2 

$639.9 

$701.6 

$795.5 

$859.7 

Waived 

$91.1 

$145.2 

$194.4 

$174.3 

$196.7 

Uncollectible 

$215.2 

$349.5 

$301.2 

$410.6 

$326.6 

As  shown  in  the  chart  above  (which  was  also  provided  by  SSA),  the  Agency’s  col- 
lection of  SSI  overpayments  has  been  increasing  slightly  each  year.  For  example, 
SSA  collected  of  $795  million  in  FY  2001  and  $859  million  in  FY  2002. 

However,  waivers  and  uncollectible  debt  make  up  a larger  percentage  of  the  SSI 
program  than  the  OASDI  program.  This  is  not  unexpected  since  the  SSI  program 
is  a needs-based  program  and  it  is  difficult  to  collect  overpaid  funds  from  those  who 
are  financially  needy  in  the  first  place.  Also,  the  general  limitation  of  only  collecting 
10  percent  from  current  SSI  benefits  impacts  the  Agency’s  ability  to  collect  SSI  over- 
payments. 
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Savings  Available  by  Decreasing  the  Percentage  of  Debt 
Terms nated/Waived  - Title  XVI  Debt  - Fiscal  Years  1998  - 2002 
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This  chart  shows  that  if  SSA  were  to  collect  just  10  percent  of  the  SSI  funds  it 
waived  or  wrote  off  as  uncollectible  for  the  last  5 years  that  the  Agency  could  save 
about  $240  million — $80  million  from  waivers  and  $160  million  from  funds  deemed 
uncollectible. 

The  chart  also  shows  the  savings  if  SSA  collected  30  percent  or  50  percent  of  the 
overpayments  it  waived  or  wrote  off  over  the  last  5 years  (from  1998  to  2002) — $721 
million  in  savings  if  30  percent  of  waivers/uncollectible  funds  recovered  and  $1.2  bil- 
lion in  savings  if  50  percent  of  waivers/uncollectible  funds  recovered. 


Mr.  SHAW.  Thank  you,  Mr.  Huse.  Thank  you  for  mentioning  one 
of  my  favorite  subjects.  Mr.  Jordan. 

STATEMENT  OF  WILLIAM  H.  JORDAN,  SENIOR  COUNSEL  TO 

THE  ASSISTANT  ATTORNEY  GENERAL,  CIVIL  DIVISION,  U.S. 

DEPARTMENT  OF  JUSTICE 

Mr.  JORDAN.  Mr.  Chairman  and  Mr.  Cardin,  thank  you  very 
much.  I wanted  to  focus  my  testimony  today  on  the  efforts  of  the 
Department  of  Justice  to  combat  fraud  and  abuse  in  Federal  and 
State  health  care  programs  arising  from  schemes  that  implicate 
pharmaceutical  and  biologic  products  as  well  as  durable  medical 
equipment. 

Last  September  President  Bush  spoke  to  a group  of  prosecutors 
at  the  Department  of  Justice  from  across  the  Nation  regarding  the 
administration’s  commitment  to  root  out  and  punish  corporate 
wrongdoers.  In  that  context  of  financial  and  accounting  fraud,  the 
President  stated: 

“A  few  dishonest  individuals  have  hurt  the  reputations  of 
many  good  and  honest  corporations  and  their  executives.  They 
have  hurt  workers  who  have  committed  their  lives  to  building 
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the  companies  that  hired  them,  they  have  hurt  investors  and 
retirees  who  place  their  faith  in  the  companies’  growth  and  in- 
tegrity. For  the  sake  of  our  free  market,  these  corporate  crimi- 
nals must  pay.” 

This  statement  applies  equally  to  health  care  fraud  that  is  com- 
mitted against  the  taxpayers  of  this  country.  That  is  why  the  De- 
partment of  Justice  through  the  Civil  and  Criminal  Divisions  and 
through  the  U.S.  Attorney’s  Office  is  fully  committed  to  the  fair 
and  vigorous  enforcement  of  the  various  laws  at  our  disposal  to 
deal  with  those  companies  and  with  the  individuals  that  steal  from 
the  taxpayers. 

By  no  means  is  the  Department  of  Justice  alone  in  this  fight  to 
combat  fraud  and  preserve  the  integrity  of  the  country’s  Medicare 
and  Medicaid  systems.  We  work  very  closely  with  our  colleagues  at 
HHS,  at  CMS,  Office  of  General  Counsel  at  the  Food  and  Drug  Ad- 
ministration, the  HHS  Office  of  the  Inspector  General,  and  with 
the  various  State  law  enforcement  partners,  the  National  Associa- 
tion of  Attorneys  General,  and  the  National  Association  of  Medi- 
care Fraud  Control  Units. 

In  working  with  our  colleagues,  we  obtained  last  year  judgments 
that  exceeded  $1.6  billion  in  health  care  fraud  cases;  the  year  be- 
fore that  $1.2  billion.  Last  year  alone  we  filed  361  criminal  indict- 
ments in  health  care  fraud  cases  against  480  defendants.  This 
year — excuse  me,  also  last  year  1,529  civil  health  care  fraud  mat- 
ters. 

This  Committee  and  this  Congress  are  considering  a variety  of  • 
ways  to  reform  the  Medicare  system.  However,  it  is  indisputable 
that  Medicare  now  pays  too  much  for  durable  medical  equipment, 
it  pays  too  much  for  pharmaceuticals.  Recently  the  HHS  Office  of 
the  Inspector  General  reports  have  concluded  that  the  Medicare 
programs  sometimes  pay  an  amount  for  durable  medical  equipment 
that  is  greater  than  market  prices. 

The  pricing  of  prescription  drugs  and  durable  medical  equipment 
has  been  at  the  heart  of  a number  of  the  Department  of  Justice’s 
fraud  cases.  Although  I provided  them  in  greater  detail  in  my  pre- 
pared statement,  let  me  just  provide  a summary  of  some  of  those. 

With  Bayer  Corporation  we  resolved  allegations  that  arose  from 
Bayer’s  sale  of  pharmaceutical  products  to  Federal  health  care  pro- 
grams. Allegations  against  Bayer  came  to  the  Department  of  Jus- 
tice from  a relator  under  the  False  Claims  Act  that  alleged  that 
Bayer  had  inflated  its  drug  prices  for  infusible  and  injectable  drugs 
that  can’t  be  purchased  over  the  counter.  These  drugs  are  often 
used  to  treat  life-threatening  illnesses  such  as  AIDS,  cancer  and 
hemophilia. 

State  Medicaid  programs  reimbursed  providers  for  the  purchase 
of  these  drugs  for  covered  beneficiaries  using  the  average  wholesale 
price  (AWP)  or  wholesale  acquisition  cost  as  a benchmark.  The  gov- 
ernment alleged  that  Bayer  reported  inflated  wholesale  average 
cost  to  First  DataBank,  which  is  a national  drug-pricing  reporting 
service  used  by  most  States.  The  government  also  alleged  that 
Bayer  falsely  reported  to  the  First  DataBank  that  certain  products 
were  not  sold  to  wholesalers,  and,  therefore,  no  wholesale  average 
cost,  in  fact,  existed.  Bayer  paid  $14  million  to  settle  those  allega- 
tions. 
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In  a separate  case  Bayer  paid  $257  million  to  settle  allegations 
of  private  labeling  where  certain  drugs  for  some  of  its  health  main- 
tenance organization  customers  were  used  to  evade  the  Medicaid 
rebate  liability  portion  and,  therefore,  deprive  Medicaid  of  needed 
funds.  Private  labeling  is  a method  used  by  manufacturers  to  affix 
a customer’s  label  and,  more  importantly,  the  customer’s  national 
drug  code  to  the  drug  to  avoid  the  manufacturer’s  statutory  report- 
ing and  payment  obligations. 

Although  private  labeling  has  certainly  legitimate  uses  in  the  in- 
dustry, for  example  where  a chain  pharmacy  wants  to  offer  a store 
brand  in  connection  to  a brand  name  product,  this  practice  can  run 
afoul  of  the  Medicaid  rebate  program  where  it  is  done  to  avoid  the 
manufacturer’s  best  price  reporting  obligations  to  the  Federal  Gov- 
ernment. 

There  are  a variety  of  other  cases.  We  have  recovered  $875  mil- 
lion against  TAP  Pharmaceuticals,  $87  million  against 
GlaxoSmithKline,  and  these  cases  are  set  forth  more  thoroughly  in 
my  prepared  remarks. 

I also  wanted  to  thank  the  Committee  and  express  again  the  De- 
partment of  Justice’s  strong  support  for  section  301  of  H.R.  1;  that 
is,  the  Medicare  secondary  payer  provision  that  the  Committee  has 
put  into  its  bill.  Congress  enacted  that  provision  to  make  sure  that 
Medicare  was  the  secondary  rather  than  the  primary  payer  of 
health  benefits.  The  provision  that  is  in  that  bill  will  serve  to  clar- 
ify the  certain  judicial  decisions  that  we  have  received  that  ask  for 
Congress  to  intervene  and  clarify  the  obligations  of  the  government 
in  the  situations  under  the  Medicare  secondary  payer  provision. 
Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Jordan  follows:] 

Statement  of  William  H.  Jordan,  Senior  Counsel  to  the  Assistant  Attorney 
General,  Civil  Division,  U.S.  Department  of  Justice 

Mr.  Chairman,  I appreciate  the  opportunity  to  appear  before  you  to  discuss  some 
of  the  important  issues  which  are  the  focus  of  today’s  hearing.  We  are  grateful  for 
this  Committee’s  leadership  on  this  important  topic. 

I have  been  asked  to  provide  testimony  today  concerning  the  efforts  of  the  Depart- 
ment of  Justice  to  combat  fraud  and  abuse  in  Federal  and  State  health  care  pro- 
grams arising  from  schemes  implicating  pharmaceutical  and  biologic  products,  as 
well  as  durable  medical  equipment  (“DME”).  Last  September,  President  George  W. 
Bush  spoke  to  a group  of  prosecutors  from  across  the  nation  regarding  the  Adminis- 
tration’s commitment  to  root  out  and  punish  corporate  wrongdoers.  In  the  context 
of  financial  and  accounting  fraud,  the  President  stated  that:  “a  few  dishonest  indi- 
viduals have  hurt  the  reputations  of  many  good  and  honest  corporations  and  their 
executives.  They’ve  hurt  workers  who  committed  their  lives  to  building  the  compa- 
nies that  hired  them.  They’ve  hurt  investors  and  retirees  who  placed  their  faith  in 
the  companies  growth  and  integrity.  For  the  sake  of  our  free  market,  corporate 
criminals  must  pay.” 

This  statement  applies  equally  to  health  care  fraud  committed  against  the  tax- 
payers of  this  country.  And  that  is  why  the  Department  of  Justice,  through  the  Civil 
and  Criminal  Divisions  and  through  the  U.S.  Attorney’s  Offices,  is  fully  committed 
to  the  fair  and  vigorous  enforcement  of  the  various  laws  at  our  disposal  to  deal  with 
those  companies  and  individuals  that  steal  from  the  taxpayers.  By  no  means,  how- 
ever, is  the  Department  of  Justice  alone  in  the  fight  to  combat  fraud  and  preserve 
the  integrity  of  the  country’s  Medicare  and  Medicaid  system.  We  work  closely  with 
our  colleagues  at  the  Department  of  Health  and  Human  Services,  including  those 
at  the  Centers  for  Medicare  and  Medicaid  Services,  at  the  HHS  Office  of  General 
Counsel,  the  Administration  on  Aging,  the  Food  and  Drug  Administration’s  Office 
of  Criminal  Investigations,  and  at  the  HHS  Office  of  Inspector  General,  and  with 
our  State  law  enforcement  partners  at  the  National  Association  of  Attorneys  Gen- 
eral and  the  National  Association  of  Medicaid  Fraud  Control  Units. 
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Working  with  our  colleagues,  the  Department  last  year  obtained  judgments  or 
achieved  settlements  in  health  care  fraud  cases  exceeding  $1.6  billion.  The  year  be- 
fore that,  we  obtained  judgments  or  achieved  settlements  in  health  care  fraud  cases 
exceeding  $1.2  billion.  Last  year  alone,  Department  prosecutors  filed  361  criminal 
indictments  in  health  care  fraud  cases  and  a total  of  480  defendants  were  convicted 
for  health  care  fraud-related  crimes.  Also  last  year,  1,529  civil  health  care  fraud 
matters  were  pending  and  we  filed  221  new  civil  cases. 

This  Committee  and  the  Congress  now  are  considering  ways  to  implement  and 
make  more  affordable  a Medicare  prescription  benefits  program.  It  is  clear  from  our 
experience  that  government  healthcare  programs  continue  to  pay  too  much  for  pre- 
scription drugs.  This  is  due  to  several  factors,  including  flaws  in  the  Medicare  reim- 
bursement system  and  to  the  illegal  behavior  of  those  who  seek  to  manipulate  the 
system.  The  Acting  Principal  Deputy  Inspector  General  of  the  Department  of  Health 
and  Human  Services  testified  before  the  House  Budget  Committee  last  week  that 
published  wholesale  prices  of  drugs  used  to  establish  Medicare  payments  often  bear 
no  resemblance  to  the  actual  wholesale  prices  available  to  physicians,  suppliers,  and 
other  large  government  purchasers.  Instead,  the  current  system  of  reimbursement 
actually  provides  an  incentive  to  manufacturers  to  exaggerate  their  wholesale  prices 
and,  in  so  doing,  inflate  the  Medicare  cost. 

It  also  is  indisputable  that  Medicare  now  pays  too  much  for  durable  medical 
equipment  (DME)  based  on  reimbursement  rates  that  were,  in  some  cases,  set  in 
1987.  Recent  HHS  Inspector  General  reports  have  concluded  that  the  Medicare  pro- 
gram sometimes  pays  an  amount  for  DME  that  is  greater  than  market  prices.  The 
pricing  of  prescription  drugs  and  DME  has  been  at  the  heart  of  a number  of  the 
Department’s  fraud  cases.  The  lessons  learned  from  these  cases  about  the  pharma- 
ceutical industry  and  how  some  in  that  industry  have  manipulated  the  pricing  of 
their  products  may  be  helpful  as  you  consider  new  legislation. 

Bayer  Corporation  entered  into  two  settlements  with  the  Department  to  resolve 
allegations  arising  from  its  sale  of  pharmaceuticals  and  biological  products  to  Fed- 
eral health  care  programs.  Allegations  against  Bayer  initially  came  to  the  Depart- 
ment from  a relator  under  the  False  Claims  Act  who  alleged  that  Bayer  improperly 
inflated  its  drug  prices,  causing  Medicare  and  Medicaid  to  pay  inflated  reimburse- 
ment. Infusable  and  injectable  drugs  that  cannot  be  purchased  over  the  counter  by 
the  public  at  a retail  pharmacy  were  at  issue.  These  drugs  are  often  used  to  treat 
life-threatening  illnesses,  such  as  AIDS,  cancer,  and  hemophilia. 

State  Medicaid  programs  reimburse  providers  for  the  purchase  of  these  drugs  for 
covered  beneficiaries  and  use  either  the  Average  Wholesale  Price  (AWP)  or  Whole- 
sale Acquisition  Cost  (WAC)  as  a benchmark  for  their  drug  reimbursement  rates. 
WAC  is  a State-created  concept,  generally  defined  as  the  price  that  a drug  whole- 
saler pays  to  purchase  the  drug  from  a drug  manufacturer  for  subsequent  sale  to 
a provider.  The  Government  alleged  that  Bayer  reported  inflated  WACs  to  First 
DataBank  (FDB),  a national  drug  pricing  reporting  service  used  by  most  States.  The 
Government  also  alleged  that  Bayer  falsely  reported  to  FDB  that  certain  products 
were  not  sold  to  wholesalers  and,  therefore,  no  WACs  existed. 

We  alleged  that  Bayer’s  WACs  were  inflated  because  its  purported  wholesale  ac- 
quisition cost  calculations  did  not  take  into  account  the  price  at  which  Bayer  was 
selling  its  drugs  to  specialized  wholesalers  known  in  the  industry  as  “distributors.” 
Distributors  function  exactly  as  other  wholesalers  do.  As  stated  above,  Bayer  either 
reported  WACs  without  factoring  in  the  distributor  prices  or  did  not  report  WACs 
at  all — asserting  that  distributors  are  not  wholesalers  and,  thus,  no  WACs  existed. 
Bayer  agreed  to  pay  a total  of  $14  million  to  settle  the  allegations  that  it  had  in- 
flated the  WAC  of  certain  of  its  drugs. 

In  a second  case,  Bayer  paid  $257,200,000  to  settle  allegations  of  “private  label- 
ing” of  certain  drugs  for  some  of  its  HMO  customers  to  evade  Medicaid  rebate  liabil- 
ity, and  derivative  Public  Health  Service  (PHS)  liability.  “Private  labeling”  is  a 
method  used  by  manufacturers  to  affix  the  customer’s  label  and,  more  importantly, 
the  customer’s  National  Drug  Code  (NDC)  to  the  drug  to  avoid  the  manufacturer’s 
statutory  reporting  or  payment  obligations  with  respect  to  that  drug.  Although  pri- 
vate labeling  has  legitimate  uses  in  the  industry,  for  example,  where  a chain  phar- 
macy wants  to  offer  a store  brand  in  addition  to  a brand  name  product,  the  practice 
may  run  afoul  of  the  Medicaid  Rebate  program,  42  U.S.C.  § 1396r-8,  where  it  is 
done  to  avoid  the  manufacturer’s  best  price  reporting  or  rebate  obligations. 

In  a scheme  commonly  referred  to  as  “lick  and  stick,”  Bayer  private  labeled  two 
of  its  most  popular  drugs,  Cipro  and  Adalat  CC.  The  Department  alleged  that  Bay- 
er’s private  label  arrangements  were  intended  to  provide  deeply  discounted  prices 
on  these  drugs  to  the  HMOs  while  evading  its  statutory  and  contractual  obligations 
to  provide  the  same  favorable  prices  to  the  Medicaid  program.  In  addition,  Bayer 
submitted  false  statements  to  the  Office  of  Audit  of  the  Inspector  General  for  the 
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Department  of  Health  and  Human  Services  (HHS-OIG)  and  to  the  Food  and  Drug 
Administration  (FDA)  to  further  conceal  its  obligation  to  pay  additional  Medicaid  re- 
bates in  connection  with  private  labeling. 

As  part  of  the  Medicaid  rebate  program,  manufacturers  such  as  Bayer  enter  into 
a rebate  agreement  with  the  Health  Care  Financing  Administration,  now  known  as 
the  Centers  for  Medicare  and  Medicaid  Services  (CMS).  Under  the  rebate  program, 
manufacturers  such  as  Bayer  agree  to  report  their  best  price  to  CMS  on  a quarterly 
basis.  This  best  price  is  defined  as  the  lowest  price  available  from  the  manufacturer 
to  any  “wholesaler,  retailer,  provider,  health  maintenance  organization,  nonprofit 
entity  or  governmental  entity  within  the  United  States”  with  certain  specified  exclu- 
sions. Bayer  farther  agreed  to  determine  best  price  “without  regard  to  special  pack- 
aging, labeling,  or  identifiers  on  the  dosage  form  or  product  or  package.”  42  U.S.C. 
§ 1396r-8(c)(l)(C)(ii)(II).  In  addition,  Bayer  agreed  to  pay  rebates  to  each  State  Med- 
icaid program  each  quarter,  calculated  as  the  product  of  (i)  the  total  number  of  units 
of  each  dosage  form  and  strength  paid  for  under  the  State  plan  in  the  rebate  period, 
and  (ii)  the  greater  of  either  the  difference  between  average  manufacturer  price  and 
best  price,  or  a minimum  rebate  percentage  of  the  average  manufacturer.  §§42 
U.S.C.  1396r-8(c)(l)(A)  and  (B).  The  purpose  of  the  rebate  program  was  to  ensure 
that  the  nation’s  insurance  program  for  the  poor  received  the  best  price  for  drugs 
available  in  the  marketplace. 

The  Government’s  investigation  concluded  that  Bayer  failed  to  pay  rebates  owed 
to  the  Medicaid  program  and  overcharged  certain  Public  Health  Service  entities  at 
least  $9.4  million. 

Bayer  pled  guilty  in  the  District  of  Massachusetts  to  a one  count  criminal  Infor- 
mation of  violating  the  Federal  Food,  Drug  & Cosmetic  Act,  21  U.S.C.  §§331(p), 
333(a)(2),  and  360(j),  and  failing  to  list  the  private  label  product  with  the  FDA,  and 
it  paid  a criminal  fine  of  $5,590,800.  Together  with  the  agreed  upon  civil  settlement 
amount  of  $251,609,200,  the  global  resolution  in  this  second  Bayer  matter  was 
$257,200,000. 

In  a related  investigation,  GlaxoSmithKline  (GSK)  paid  $87,600,922  to  settle 
similar  charges  based  on  its  relationship  with  the  HMO,  Kaiser  Permanente  Med- 
ical Care  Program  (Kaiser).  As  I indicated  earlier,  Federal  law  requires  drug  manu- 
facturers participating  in  the  Medicaid  program  to  report  their  “best  prices”  to  the 
Federal  Government,  and  to  pay  rebates  to  Medicaid  to  ensure  that  the  nation’s  in- 
surance program  for  the  poor  receives  the  same  favorable  drug  prices  offered  to 
other  large  purchasers  of  drugs. 

Kaiser  provides  care  and  treatment  to  more  than  6 million  persons  and  often  pur- 
chased drugs  directly  from  drug  manufacturers  to  save  on  costs  for  its  members. 
GSK  (together  with  Bayer)  provided  discounted  prices  to  Kaiser  for  its  drugs  and 
engaged  in  “private  labeling”  for  Kaiser,  affixing  different  labels  to  its  drug  products 
to  avoid  reporting  the  low  prices  to  CMS.  GSK  also  repackaged  and  privately  la- 
beled Paxil,  an  anti-depressant,  and  Flonase,  a nasal  spray  for  Kaiser  at  discounted 
prices  and  failed  to  report  these  lower  prices  as  “best  prices”  to  the  Government. 

GSK  settled  its  civil  False  Claims  Act  liabilities  and  paid  $87,600,922  to  the 
United  States,  49  States,  the  District  of  Columbia,  and  Public  Health  Service  enti- 
ties as  civil  damages  for  losses  suffered  by  the  Medicaid  programs  and  the  Public 
Health  Service  entities.  When  added  to  the  previous  Bayer  settlement,  Bayer  and 
GSK  paid  over  $344  million  to  resolve  these  related  allegations.  Like  Bayer,  GSK 
also  executed  a corporate  integrity  agreement  with  HHS-OIG,  designed  to  ensure 
that  GSK  (like  Bayer)  will  accurately  report  its  “best  price”  information  to  the  Gov- 
ernment. 

TAP  Pharmaceutical  Products  Inc.  (TAP),  a joint  venture  between  Abbot  Lab- 
oratories and  Takeda  Chemical  Industries,  paid  $875,000,000  in  2002  to  resolve 
criminal  charges  and  civil  liabilities  in  connection  with  its  fraudulent  pricing  and 
marketing  of  the  cancer  drug,  Lupron.  Under  an  agreement  with  the  Department, 
TAP  pled  guilty  to  a conspiracy  to  violate  the  Prescription  Drug  Marketing  Act  paid 
a $290,000,000  criminal  fine.  To  resolve  its  civil  liability  under  the  False  Claims 
Act,  TAP  agreed  to  pay  the  United  States  $559,483,560  for  filing  fraudulent  claims 
with  Medicare  and  Medicaid,  and  to  pay  the  fifty  States  and  the  District  of  Colum- 
bia $25,516,440  for  filing  fraudulent  claims  with  the  States.  Thirteen  individuals 
were  indicted  for  their  role  in  the  scheme.  In  addition,  four  physicians  and  one  indi- 
vidual pled  guilty  to  related  crimes.  Additionally,  TAP  entered  a sweeping  corporate 
integrity  agreement  with  the  Inspector  General  of  the  Department  of  Health  and 
Human  Services  which  significantly  changes  the  manner  in  which  TAP  supervises 
its  marketing  and  sales  staffs,  and  ensures  that  TAP  will  report  to  the  Medicare 
and  Medicaid  programs  the  true  average  sale  price  for  drugs  reimbursed  by  those 
programs. 
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While  Medicare  does  not  pay  for  most  drugs,  Medicare  does  cover  those,  such  as 
j Lupron,  that  must  be  injected  under  the  supervision  of  a physician.  Medicare  pres- 
j ently  reimburses  covered  drugs  at  the  lower  of  95%  of  the  average  wholesale  price 
(AWP)  or  the  physician’s  actual  charge.  AWP  is  a list  price  set  by  manufacturers. 
| The  Government  alleged  that  TAP  set  and  controlled  the  price  at  which  the  Medi- 
i care  program  reimbursed  physicians  for  the  prescription  of  Lupron  by  misreporting 
its  AWP  as  significantly  higher  than  the  average  sales  price  TAP  offered  physicians 
and  other  customers  for  the  drug.  TAP  allegedly  “marketed  the  spread”  between  its 
discounted  prices  paid  by  physicians  and  the  significantly  higher  Medicare  reim- 
bursement based  on  AWP  as  an  inducement  to  physicians  to  obtain  their  Lupron 
business.  The  Government  further  alleged  that  TAP  concealed  from  Medicare  the 
true  discounted  prices  paid  by  physicians,  and  falsely  advised  physicians  to  report 
the  higher  AWP  rather  than  the  real  discounted  price  for  the  drug.  The  “marketing 
the  spread”  practice  was  recently  addressed  in  the  HHS-OIG’s  Compliance  Guid- 
ance for  Pharmaceutical  Manufacturers. 

AstraZeneca  Pharmaceuticals  LP  (AstraZeneca),  a major  pharmaceutical 
manufacturer  headquartered  in  Wilmington,  Delaware,  pled  guilty  last  month  in 
Federal  district  court  in  Wilmington,  Delaware  to  a healthcare  crime  and  agreed  to 
pay  $355,000,000  to  resolve  criminal  charges  and  civil  liabilities  in  connection  with 
its  drug  pricing  and  marketing  practices  arising  from  its  sales  of  Zoladex,  a drug 
used  primarily  for  the  treatment  of  prostate  cancer. 

AstraZeneca  pled  guilty  to  conspiring  to  violate  the  Prescription  Drug  Marketing 
Act  by  causing  to  be  submitted  claims  for  payment  for  the  prescription  of  Zoladex 
which  had  been  provided  as  free  samples  to  urologists.  This  criminal  conduct  caused 
losses  of  $39,920,098  to  Medicare,  Medicaid  and  other  federally  funded  insurance 
programs.  As  part  of  the  plea  agreement,  AstraZeneca  paid  a $63,872,156  in  crimi- 
nal fines,  paid  $266,127,844  to  resolve  allegations  that  the  company  caused  false 
and  fraudulent  claims  to  be  filed  with  the  Medicare,  TriCare,  Department  of  De- 
fense and  the  Railroad  Retirement  Board  Medicare  programs,  and  paid  $24,900,000 
to  resolve  allegations  that  its  drug  pricing  and  marketing  misconduct  resulted  in 
false  state  Medicaid  claims.  Finally,  AstraZeneca  entered  into  a corporate  integrity 
agreement  with  the  Inspector  General  of  the  Department  of  Health  and  Human 
Services  which  ensures,  among  other  things,  that  AstraZeneca  will  report  to  the 
Medicare  and  Medicaid  programs  the  average  sale  price  for  drugs  reimbursed  by 
those  programs  and  will  promote,  through  internal  training  and  other  programs  and 
policies,  marketing  and  sales  practices  that  are  in  full  compliance  with  the  law. 

AstraZeneca  marketed  Zoladex  primarily  for  the  treatment  of  prostate  cancer,  as 
is  the  drug  Lupron  which  is  produced  by  TAP.  The  United  States  alleged  that  from 
January  1991  through  December  31,  2002,  employees  of  AstraZeneca  provided  thou- 
sands of  free  samples  of  Zoladex  to  physicians,  knowing  and  expecting  that  certain 
of  those  physicians  would  prescribe  and  administer  the  free  drug  samples  to  their 
patients  and  thereafter  bill  those  free  samples  to  the  patients  and  to  Medicare,  Med- 
icaid, and  other  federally  funded  insurance  programs.  In  order  to  induce  certain 
physicians,  physicians’  practices,  and  others  to  purchase  Zoladex,  AstraZeneca  of- 
fered and  paid  illegal  remuneration  in  various  forms  including  free  Zoladex,  unre- 
stricted educational  grants,  business  assistance  grants  and  services,  travel  and  en- 
tertainment, consulting  services,  and  honoraria. 

Also,  to  induce  physicians  to  purchase  Zoladex,  the  United  States  alleged  that 
AstraZeneca  marketed  a “Return-to-Practice”  program  to  physicians.  This  program 
consisted  of  inflating  the  Average  Wholesale  Price  used  by  Medicare  and  others  for 
drug  reimbursement,  deeply  discounting  the  price  paid  by  physicians  to  AstraZeneca 
for  the  drug  (“the  discounted  price”),  and  marketing  the  spread  between  the  AWP 
and  the  discounted  price  to  physicians  as  additional  profit  to  be  returned  to  the  phy- 
sician’s practice  from  Medicare  reimbursements  for  Zoladex.  AstraZeneca  set  the 
AWP  for  Zoladex  at  levels  far  higher  than  what  the  majority  of  its  physician  cus- 
tomers actually  paid.  As  a result,  AstraZeneca’s  customers  received  reimbursement 
from  Medicare  and  State  Medicaid  programs  and  others  at  levels  significantly  high- 
er than  the  physicians’  actual  costs  or  the  wholesalers’  average  price. 

Finally,  the  Government  alleged  that  AstraZeneca  misreported  and  underpaid  its 
Medicaid  rebates  for  Zoladex  used  for  treatment  of  prostate  cancer,  under  the  Fed- 
eral Medicaid  Rebate  Program.  AstraZeneca  was  generally  required  on  a quarterly 
basis  to  rebate  to  each  State  Medicaid  program  the  difference  between  the  Average 
Manufacturer  Price  and  its  “Best  Price”.  AstraZeneca  falsely  reported  the  “Best 
Price”  for  Zoladex  used  for  treatment  of  prostate  cancer  by  failing  to  account  for  off- 
invoice  price  concessions  provided  to  non-government  customers  in  various  forms, 
including  cash  discounts  in  the  form  of  grants,  services,  and  free  goods  contingent 
on  any  purchase  requirement. 
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Three  physicians  also  were  charged  in  the  Federal  court  in  Delaware  for  their  role 
in  this  scheme;  two  pled  guilty  to  conspiring  to  bill  for  Zoladex  samples.  Dr.  Saad 
Antoun,  a urologist  practicing  in  Holmdel,  New  Jersey,  was  charged  on  January  15, 
2002,  and  pled  guilty  to  conspiracy  on  September  18,  2002.  Dr.  Stanley  Hopkins, 
a urologist  practicing  in  Boca  Raton,  Florida,  was  charged  on  September  30,  2002,  : 
and  pled  guilty  to  conspiracy  on  December  17,  2002.  Dr.  Robert  Berkman,  a urolo-  ! 
gist  practicing  in  Columbus,  Ohio,  was  charged  on  May  19,  2003,  and  those  charges 
remain  pending. 

As  I mentioned  earlier,  in  April  of  this  year  the  Inspector  General  of  the  Depart-  i 
ment  of  Health  and  Human  Services  issued  Compliance  Program  Guidance  for  l! 
Pharmaceutical  Manufacturers  that  seeks  to  encourage  companies  that  manufacture 
and  market  pharmaceutical  drugs  and  biological  products  to  adopt  internal  controls  ! 
and  procedures  to  avoid  the  risk  areas  I have  outlined  above.  The  IG  did  so  after 
seeking  our  comments.  This  is  but  a first  step  in  assuring  protection  from  predatory 
pricing  schemes  that  inflate  costs  to  already  cash-strapped  Government  healthcare 
programs.  As  these  cases  illustrate,  the  financial  stakes  are  high  as  we  seek  to  re- 
form the  reimbursement  system. 

The  Department  has  also  actively  pursued  schemes  implicating  durable  medical 
equipment.  We  have  devoted  considerable  resources  and  personnel  to  an  undercover 
operation  we  refer  to  as  “Operation  Headwaters.”  This  investigation  targeted  DME 
manufacturers  across  the  United  States  in  the  area  of  enteral  feeding,  diabetic  foot- 
wear, and  wound  care  products.  The  Federal  Bureau  of  Investigation  held  itself  out 
as  a national  distributor  of  medical  equipment  having  access  to  over  6,000  Medicare 
patients.  Over  300  consensual  recordings  and  video/audio  tapes  reflecting  the  crimi- 
nal intent  to  commit  health  care  fraud  on  the  part  of  corporate  officers  and  employ- 
ees  of  several  different  national  and  multi-national  DME  manufacturers  were  cap- 
tured. 

On  February  10,  2003,  the  United  States  Attorney  for  the  Southern  District  of  Illi- 
nois announced  indictments  against  Augustine  Medical  Incorporated  (AMI),  charg- 
ing numerous  felony  violations,  including  Conspiracy  to  Defraud  the  United  States, 
Mail  Fraud  and  Health  Care  Fraud,  related  to  the  fraudulent  marketing  of  a wound 
care  system  known  as  “warm-up  active  wound  therapy.”  In  addition  to  AMI,  Paul 
Johnson,  Director  of  Reimbursement  for  AMI,  Tim  Henley,  Vice  President  of  the 
Wound  Care  Division,  and  Phillip  Zarlengo,  owner  of  Strategic  Reimbursement, 
were  indicted  in  the  conspiracy.  This  investigation  is  ongoing  and  we  expect  to  an- 
nounce additional  developments  with  respect  to  other  manufacturers  in  the  near  fu- 
ture. 

After  investigating  the  billing  practices  of  Rotech  Medical  Corp.  (Rotech)  and 
one  of  its  subsidiaries,  Community  Home  Oxygen,  Inc.,  we  learned  that  at  least  with 
respect  to  Region  D,  one  of  four  DME  regions  in  the  United  States,  Rotech  and  CHO 
submitted  false  claims  to  the  Medicare,  Montana  Medicaid,  Veteran’s  Administra- 
tion (VA)  and  Indian  Health  Services  programs  for  services  and  supplies  that  were 
not  provided,  not  properly  documented  or  not  medically  necessary,  or  were  provided 
to  patients  who  were  not  properly  qualified  to  receive  such  services.  We  recovered  : 
$17.5  million  in  false  claims  in  the  context  of  a bankruptcy  proceeding. 

An  Alabama-based  nursing  home  operator,  Crowne  Investments,  Inc.,  and 
Gericare  Medical  Supply,  Inc.  paid  the  United  States  $1,071,000  to  settle  allega- 
tions that  they  participated  in  a scheme  to  overbill  the  Medicare  program.  The  set- 
tlement resolved  allegations  that  from  February  1993  to  August  1993,  the  two  Mon- 
roeville, Alabama-based  companies  caused  the  submission  of  false  or  fraudulent 
claims  for  Medicare  reimbursement  for  enteral  (intestinal)  feeding  supplies.  The 
Government  asserts  that  the  supplies  were  duplicates  of  others  already  reimbursed 
by  Medicare  directly  to  Gericare  for  the  same  patients  and  that  the  overcharged 
supplies  were  not  medically  necessary. 

Lincare,  Inc.,  a medical  supply  company  based  in  Clearwater,  Florida,  with  of- 
fices in  Redding,  California,  paid  $3,150,000  to  settle  allegations  that  it  submitted 
false  home  oxygen  therapy  claims  to  Medicare  for  therapeutic  ventilator  claims  and 
unit  dose  albuterol  sulfate  claims  during  the  period  January  1,  1995  through  De- 
cember 31,  1997,  that  did  not  comply  with  Medicare  requirements  governing  reim- 
bursement for  those  products. 

Red  Line  Healthcare  Corp.  (Red  Line),  a Minnesota  medical  supply  corpora- 
tion, and  its  parent,  Medi  Mart,  Inc.  (Medi  Mart),  paid  $5.6  million  in  1999,  to 
settle,  among  other  things,  allegations  that  their  Medicare  claims  were  not  properly 
documented  to  support  the  need  of  Medicare  patients  for  nutritional  products,  that 
they  intentionally  “shopped”  their  claims  for  urological  supplies  to  the  wrong  Gov- 
ernment contractor  to  maximize  Medicare  reimbursement,  and  that  Medi  Mart 
knowingly  retained  payments  exceeding  what  Medicare  should  have  paid  for  the 
product  or  supply. 
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j In  2002,  the  Department  entered  into  a civil  settlement  of  $2,286,752  with 
1 Salvatore  Galioto,  Bryan  Barrish,  Michael  Giannini  and  Scott  Sandler, 
based  on  allegations  that  they  submitted  false  claims  under  Medicare  Part  B for  in- 
continence supplies,  including  irrigation  syringes  and  sterile  saline  irrigation  solu- 
tions, that  were  neither  medically  necessary  nor  reimbursable  under  Medicare. 

The  incontinence  supplies  in  question  were  provided  to  residents  at  Chicago  area 
nursing  homes  by  Specialized  Healthcare  Products,  Inc.  (SHP),  a durable  medical 
equipment  supply  business.  The  nursing  homes  were  owned  and  operated  by 
Barrish  and  Giannini.  Galioto,  through  a company  called  Advanced  Vital  Med.,  Inc. 
(AVM),  acted  as  sales  agent  for  SHP.  Various  individuals  at  AVM  and  SHP  com- 
pleted false  Certificates  of  Medical  Necessity  for  Medicare  beneficiaries.  The  Govern- 
ment alleged  that,  to  gain  access  to  the  nursing  homes  to  furnish  the  unnecessary 
incontinence  supplies  that  were  billed  to  Medicare,  SHP  supplied  free  of  charge 
adult  diapers  and/or  adult  undergarments  to  the  Medicare  beneficiaries  at  the  nurs- 
ing homes.  These  adult  diapers/adult  undergarments  are  not  reimbursable  by  Medi- 
care under  any  circumstances.  From  December  1994  through  May  1995,  Medicare 
paid  $1,524,073.79  to  SHP.  A portion  of  the  funds  were  then  transferred  from  SHP 
to  AVM.  Galioto  and  others,  through  AVM,  received  a portion  of  the  proceeds. 

Galioto,  Barrish,  Giannini  and  Marc  Siebzener  were  indicted  on  February  24, 
2000  in  the  Eastern  District  of  Missouri,  for  mail  and  wire  fraud,  money  laundering 
and  conspiracy  to  violate  Medicare’s  anti-kickback  statute.  Barrish  and  Giannini 
each  pled  guilty  on  February  23,  2000,  to  one  count  of  money  laundering,  in  viola- 
tion of  18  U.S.C.  §§  1341,  1957  and  2.  Each  was  sentenced  to  three  years  probation 
and  jointly  ordered  to  pay  $46,573.04  in  restitution  and  a fine  of  $68,478.72. 

Galioto  pled  guilty  on  May  16,  2000,  to  conspiring  to  violate  the  anti-kickback 
statute,  42  U.S.C.  § 1320a-7b(b)(l)  and  (2).  He  was  sentenced  to  ten  months  and  or- 
dered to  pay  restitution  of  $120,000  and  a fine  of  $30,000.  Siebzener  pled  guilty  to 
one  count  of  wire  fraud,  in  violation  of  18  U.S.C.  §§  1343  and  2,  on  July  10,  2000. 
He  was  sentenced  to  five  years  probation  and  ordered  to  pay  $100,000.00  in  restitu- 
tion. The  Court  found  that  Siebzener  lacked  the  financial  ability  to  pay  a fine. 

Medicare  Secondary  Payer  Provisions:  Finally,  I would  like  to  restate  the  De- 
partment’s support  for  section  301  of  H.R.  1,  the  “Medicare  Prescription  Drug  and 
Modernization  Act  of  2003,”  which  would  protect  the  integrity  of  the  Medicare  Trust 
Fund  by  clarifying  that  Medicare  must  be  reimbursed  whenever  another  insurer’s 
responsibility  to  pay  has  been  established.  The  section  is  consistent  with  the  litiga- 
tion positions  taken  by  this  Department  and  the  Department  of  Health  and  Human 
Services  in  numerous  court  cases. 

Congress  enacted  the  Medicare  Secondary  Payer  (“MSP”)  statute  in  1980  to  pro- 
tect the  fiscal  integrity  of  the  Medicare  program  by  making  Medicare  a secondary, 
rather  than  a primary,  payer  of  health  benefits.  To  ensure  that  Medicare  would  be 
secondary,  Congress  precluded  it  from  making  payment  when  a primary  plan  has 
already  made  payment  or  can  reasonably  be  expected  to  pay  promptly.  Congress  rec- 
ognized, however,  that  in  contested  cases,  payments  under  such  plans  would  be  de- 
layed. To  protect  providers,  suppliers,  and  beneficiaries,  Congress  authorized  Medi- 
care to  make  a “conditional”  payment  when  prompt  resolution  of  a claim  cannot  rea- 
sonably be  expected.  The  Medicare  Trust  Fund  must  be  reimbursed,  however,  once 
the  primary  insurer’s  obligation  to  pay  is  demonstrated. 

Some  recent  court  decisions  have  held,  however,  that  Medicare  has  no  right  to  re- 
imbursement unless  the  primary  insurer  could  reasonably  have  been  expected  to 
make  prompt  payment  at  the  outset.  See,  e.g.,  Thompson  v.  Goetzmann,  315  F.3d 
457  (5th  Cir.  2002);  Fanning  v.  United  States,  202  F.KJL).  154  (E.D.  Fa.  2001).  These 
rulings  make  the  statute’s  reimbursement  mechanism  inoperative  in  some  jurisdic- 
tions. Section  301  of  this  legislation  would  end  this  costly  litigation  and  provide 
clear  legislative  guidance  regarding  Medicare’s  status  as  a secondary  payer  of  health 
benefits.  The  technical  changes  in  Section  301  make  clear  that  Medicare  may  make 
a conditional  payment  when  the  primary  plan  has  not  made  or  is  not  reasonably 
expected  to  make  prompt  payment. 

On  July  7,  2003,  in  response  to  the  government’s  petition  for  rehearing,  the 
Goetzmann  court  agreed  to  delete  the  “prompt  payment”  analysis  from  its  decision. 
Although  this  amendment  to  the  opinion  provides  temporary  relief  within  the  Fifth 
Circuit,  the  court’s  reasoning  highlights  the  need  for  corrective  legislative  action. 
The  court  acknowledged  that  its  reading  of  the  statutory  text  arguably  creates  the 
“absurd  result”  described  by  the  government,  essentially  nullifying  the  government’s 
right  to  reimbursement  whenever  an  insurance  company  disputes  a claim,  but  ex- 
plained that  it  “remained  convinced”  that  its  analysis  of  the  plain  language  was  cor- 
rect. The  court  stressed  that  courts  are  not  in  the  business  of  amending  legislation 
to  prevent  absurd  results,  and  urged  the  government  to  take  its  complaint  to  Con- 
gress, rather  than  to  the  courts. 
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The  technical  amendments  of  section  301  clarify  other  provisions  of  the  MSP  stat- 
ute, as  well.  They  make  clear  that  a primary  plan  may  not  extinguish  its  obligations 
under  the  MSP  statute  by  paying  the  wrong  party  (i.e.,  by  paying  the  Medicare  ben- 
eficiary or  the  provider  instead  of  reimbursing  the  Medicare  Trust  Fund).  The  sec- 
tion clarifies  that  a primary  plan’s  responsibility  to  make  payment  with  respect  to 
the  same  item  or  service  paid  for  by  Medicare  may  be  demonstrated,  among  other 
ways,  by  a judgment,  or  a payment  conditioned  upon  the  recipient’s  compromise, 
waiver  or  release  of  items  or  services  included  in  the  claim  against  the  primary  plan 
or  its  insurer;  no  finding  or  admission  of  liability  is  required.  In  addition,  section 
301  makes  clear  that  an  entity  will  be  deemed  to  have  a self-insured  plan  if  it  car- 
ries its  own  risk,  in  whole  or  in  part.  Finally,  the  section  makes  clear  that  the  Medi- 
care program  may  seek  reimbursement  from  a primary  plan,  from  any  or  all  of  the 
entities  responsible  for  or  required  to  make  payment  under  a primary  plan,  and  ad- 
ditionally from  any  entity  that  has  received  payment  from  the  proceeds  of  a primary 
plan’s  payment.  These  provisions  of  section  301  will  resolve  contentious  litigation 
and  are  designed  to  protect  the  fiscal  integrity  of  the  Medicare  program. 

Conclusion 

Again,  I thank  the  Committee  for  seeking  the  views  of  the  Department  of  Justice 
on  these  issues.  The  Committee  can  be  assured  that  the  Department  will  continue 
to  play  a lead  role  in  policing  the  healthcare  system  for  fraud  and  abuse,  and  will 
work  with  this  Committee  in  addressing  the  myriad  issues  which  I have  briefly  dis- 
cussed this  morning. 


Mr.  SHAW.  Mr.  Burman. 

STATEMENT  OF  LEONARD  E.  BURMAN,  SENIOR  FELLOW, 
URBAN  INSTITUTE,  CO-DIRECTOR,  TAX  POLICY  CENTER, 
AND  RESEARCH  PROFESSOR,  GEORGETOWN  PUBLIC  POLICY 
INSTITUTE 

Mr.  BURMAN.  Mr.  Chairman,  Mr.  Cardin,  thank  you  for  inviting 
me  to  share  my  views  on  waste,  fraud,  and  abuse  in  the  tax  sys- 
tem. I applaud  the  Committee’s  effort  to  reign  in  waste,  and  its  rec- 
ognition that  fraud  isn’t  just  a problem  on  the  spending  side  of  the 
ledger,  but  also  appears  on  the  tax  side.  The  tax  evasion  numbers 
are  staggering.  The  former  IRS  Commissioner  Charles  Rossotti  es- 
timated in  a given  year  the  IRS  assesses  almost  $30  billion  of  taxes 
that  it  will  never  collect.  This  isn’t  theoretical  tax  evasion.  The  $30 
billion  represents  underpayments  of  tax  that  the  IRS  has  identified 
but  can’t  collect  because  its  staff  is  spread  so  thin.  It  is  serious 
money.  If  we  could  collect  those  assessments,  we  could  raise 
enough  over  the  next  decade  to  pay  for  the  new  prescription  drug 
benefit  under  Medicare.  It  is  more  than  the  entire  cost  of  the  jobs 
and  growth  tax  bill  passed  last  month  as  scored  by  the  Joint  Com- 
mittee on  Taxation. 

Even  this  amount  is  tiny  when  compared  with  the  entire  tax  gap 
the  IRS  has  estimated  of  total  taxes  due,  but  not  collected.  The  IRS 
estimated  that  $232  billion  in  taxes,  almost  15  percent  of  the  total 
due  in  1998,  were  never  collected.  With  respect,  I believe  Mr.  Walk- 
er misstated  this  morning  when  he  said  that  that  was  a stock  of 
uncollected  taxes.  My  understanding  is  that  that  is  an  annual 
shortfall.  Every  year  we  come  up  short  by  15  percent,  or  about 
$232  billion. 

My  written  testimony  discusses  several  reasons  why  the  gap  is 
so  big  and  growing.  The  main  reason  is  that  the  IRS  does  not  de- 
vote enough  resources  to  audits  and  compliance  activity.  The  IRS 
views  its  main  responsibility  as  returns  processing  and  customer 
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j service.  Compliance  is  a residual  category  and  always  gets 
I squeezed  when  there  are  budget  cuts  or  the  IRS  is  asked  to  do 
i other  things,  as  often  happens.  For  example,  the  tens  of  millions 
of  special  refund  checks  that  the  IRS  is  rushing  to  get  out  right 
j now  are  likely  to  draw  resources  out  of  tax  compliance. 

Tax  evasion  matters  not  just  because  it  costs  the  government 
| money,  it  is  unfair.  It  costs  revenues  that  could  be  used  to  make 
j the  tax  system  better,  pay  down  the  debt,  or  provide  additional 
I government  services.  It  wastes  resources;  that  is,  it  hampers  eco- 
j nomic  growth,  and  it  feeds  on  itself,  reducing  respect  for  the  integ- 
rity of  the  tax  system  and  leading  to  more  cheating. 

While  Mr.  Rossotti  identified  five  priority  areas  for  enforcement, 

I which  were  mentioned  this  morning,  the  EITC  wasn’t  one  of  them. 
It  is  at  most  3 percent  of  the  compliance  gap.  Figure  3,  which  Mr. 
Cardin  asked  to  have  read  into  the  record,  shows  that  spending  on 
EITC  compliance  far  outstrips  the  rest  of  EITC  enforcement.  This 
is  at  the  same  time  the  $30  billion  per  year  of  identified  tax  debts 
go  uncollected  because  of  a lack  of  resources. 

Now,  the  apparently  high  rates  of  noncompliance  for  the  EITC 
are  troubling  for  at  least  two  reasons.  First,  cheating  is  wrong  no 
matter  who  does  it;  and  second,  noncompliance  threatens  to  under- 
mine political  support  for  a program  that  helps  millions  of  people. 
It  is  necessary  to  put  the  noncompliance  statistics  in  perspective. 
As  my  written  testimony  documents,  the  EITC  noncompliance 
largely  reflects  compliance  problems  that  are  endemic  to  the  entire 
tax  system.  We  get  the  impression  that  EITC  compliance  is  espe- 
cially low  because  we  only  systematically  audit  poor  people,  but 
there  is  a lot  of  evidence  that  many  of  the  EITC  problems  are 
broad-based.  Thus,  targeting  compliance  activity  at  EITC  partici- 
pants alone  doesn’t  make  much  sense. 

In  my  remaining  time  I would  like  to  comment  on  the  new  EITC 
pre-certification  program  proposed  by  the  IRS.  Certain  people  will 
have  to  prove  that  they  are  eligible  before  they  can  claim  the  cred- 
it. No  other  provision  of  the  Tax  Code  is  implemented  this  way, 
and  it  raises  some  real  issues. 

The  IRS’  proposed  strategy  now  is  to  select  about  45,000  single 
fathers,  grandparents  and  other  adults  who  claim  to  care  for  a 
qualifying  child  for  a pilot  test  of  the  pre-certification  process.  The 
pre-certification  requirements  create  a catch  22  for  many  grand- 
parents and  fathers  who  are  lawfully  eligible  for  the  credit.  For  ex- 
ample, a grandparent  who  leaves  her  grandchild  with  a non-li- 
censed  family  day  care  center  can’t  rely  on  an  affidavit  from  the 
day  care  provider,  a relative  or  a neighbor  to  prove  that  the  child 
lived  with  her  for  the  year  since  most  low-income  people  can’t  af- 
ford expensive  licensed  day  care  facilities.  This  means  that  many 
eligible  people  will  not  be  able  to  prove  it  to  the  IRS. 

Add  to  this  the  problems  of  establishing  eligibility  for  people  who 
are  transient  or  have  language  problems,  and  you  have  a recipe  for 
excluding  many  eligible  recipients.  At  a minimum  the  IRS  should 
be  required  to  develop  and  implement  a clearly  defined  research 
design  for  its  pre-certification  pilot  project.  The  research  questions 
should  include:  what  are  the  costs  to  participants  of  this  program, 
what  are  the  characteristics  of  those  who  fail  the  pre-certification 
process,  how  many  eligible  people  choose  not  to  complete  pre-cer- 
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tification  forms  or  are  not  able  to  complete  them.  When  someone 
is  found  to  be  ineligible  for  the  EITC,  is  someone  else  eligible  to 
claim  the  credit?  Are  there  more  accurate  ways  to  target  poten- 
tially noncompliant  taxpayers  than  gender  profiling  and  harassing 
grandparents?  These  questions  should  be  answered  before  the  pilot 
program  is  expanded  to  include  2 million  or  more  EITC  families. 
[The  prepared  statement  of  Mr.  Burman  follows:] 

Statement  of  Leonard  E.  Burman,  Senior  Fellow,  Urban  Institute,  Co-Direc- 
tor, Tax  Policy  Center,  and  Research  Professor,  Georgetown  Public  Pol- 
icy Institute 

Mr.  Chairman,  Mr.  Rangel,  and  distinguished  Members  of  the  Committee: 

Thank  you  for  inviting  me  to  share  my  views  on  waste,  fraud,  and  abuse  in  the 
tax  system.  The  views  I express  are  mine  alone  and  should  not  be  attributed  to  any 
of  the  organizations  with  which  I am  affiliated. 

I applaud  the  Committee’s  efforts  to  rein  in  waste,  fraud,  and  abuse,  and  its  rec- 
ognition that  fraud  is  not  only  a problem  on  the  spending  side  of  the  ledger,  but 
also  appears  on  the  tax  side.  Indeed,  there  is  overwhelming  evidence  that  tax  fraud 
is  epidemic,  and  the  IRS  has  already  identified  tax  underp ayments  that  dwarf  all 
of  the  waste,  fraud,  and  abuse  ever  identified  in  a spending  program.  The  main 
issue  is  whether  the  IRS  can  deploy  its  resources  effectively  to  collect  a larger  share 
of  taxpayers’  legal  obligations  without  unduly  infringing  on  taxpayers’  rights. 

In  brief,  here  are  my  main  points: 

• Tax  evasion  is  a huge  problem,  costing  the  Treasury — and  honest  taxpayers 
who  get  stuck  with  a disproportionate  burden — hundreds  of  billions  of  dollars 
a year. 

• The  IRS  needs  more  resources  and  it  needs  to  be  able  to  focus  those  resources 
on  addressing  the  most  serious  elements  of  noncompliance. 

• Although  the  IRS  is  doing  many  things  right  in  this  area,  its  preoccupation  with 
EITC  noncompliance  is  not  one  of  them.  For  example,  EITC  errors  amount  to 
less  than  3 percent  of  all  noncompliance,  but  would  gamer  45  percent  of  the 
IRS’s  new  enforcement  dollars. 

• More  generally,  EITC  noncompliance  is,  unfortunately,  a symptom  of  systemic 
problems  and  the  appropriate  solution  is  a broad-based  attack  on  noncompli- 
ance and  the  causes  of  noncompliance  throughout  the  income  tax  system. 

I.  The  Scope  of  the  Tax  Evasion  Problem 

Former  IRS  Commissioner  Charles  Rossotti  (2002)  estimated  that  in  a given  year, 
the  IRS  assesses  almost  $30  billion  of  taxes  that  it  will  never  collect.  This  is  not 
theoretical  tax  evasion.  The  $30  billion  represents  underpayments  of  tax  that  the 
IRS  has  identified,  but  cannot  collect  because  its  staff  is  spread  so  thin.  Rossotti 
estimated  that  it  would  cost  about  $2.2  billion  to  collect  that  money.  Based  on  that 
estimate,  the  IRS  could  net  almost  $28  billion  from  tax  fraud  and  errors  that  are 
identified  and  ripe  for  collection. 

According  to  IRS  estimates,  60  percent  of  identified  tax  debts  are  never  collected. 
These  unclosed  cases  include: 

• 75  percent  of  identified  nonfilers, 

• 79  percent  of  taxpayers  who  use  “known  abusive  devices”  to  avoid  tax,  and 

• 78  percent  of  taxpayers  identified  through  document  matching  programs. 

It  is  possible  that  some  of  these  people  simply  cannot  afford  to  pay  their  tax 
debts,  but  more  than  half — 56  percent — of  noncompliant  taxpayers  with  incomes 
over  $100,000  get  off  scot-free. 

It  is  demoralizing  to  honest  taxpayers,  and  encouraging  to  tax  scofflaws,  that  your 
odds  are  better  than  even  of  avoiding  your  tax  bill,  even  if  you  are  caught. 

The  uncollected  $28  billion  is  serious  money.  Assuming  that  the  amount  grows 
with  the  economy,  collecting  on  those  assessments  could,  over  the  next  decade,  cover 
the  entire  cost  of  the  new  prescription  drug  benefit  under  Medicare  (although  not 
the  superfluous  new  savings  accounts  in  the  House  version  of  the  bill).  It  is  more 
than  the  entire  cost  of  the  Jobs  and  Growth  Tax  Relief  Reconciliation  Act  of  2003 
as  scored  by  the  JCT  (although  not  enough  to  finance  the  extension  of  the  myriad 
expiring  provisions). 

But  it  is  tiny  compared  with  the  entire  “tax  gap” — the  IRS’s  estimate  of  total 
taxes  due  but  not  collected.  The  IRS  estimated  that  $232  billion  in  taxes  were  due 
in  1998,  but  never  collected.  (See  Figure  1.)  These  estimates  are  highly  uncertain 
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because  the  IRS  stopped  systematically  measuring  tax  compliance  for  all  but  work- 
ing poor  people  after  1988,  but  it  suggests  that  tax  compliance  is  a huge  problem, 
and  it  has  been  growing. 

According  to  Commissioner  Rossotti,  “Despite  significant  improvements  in  the 
i management  of  the  IRS,  the  health  of  the  federal  tax  administration  system  is  on 
| a serious  long-term  downtrend.  This  is  systematically  undermining  one  of  the  most 
j important  foundations  of  the  American  economy.” 

Why  is  the  gap  growing?  To  begin  with,  the  number  of  tax  returns  has  been  grow- 
[ ing  much  faster  than  the  IRS  staff.  This  has  occurred  for  several  reasons.  There  are 
more  head  of  household  and  single  returns  and  fewer  married  filing  joint  returns 
because  couples  are  marrying  later,  if  at  all,  and  the  divorce  rate  is  rising.  Also, 
many  more  children  are  filing  tax  returns.  (Plumley  and  Steuerle,  forthcoming) 

Moreover,  after  a surge  in  compliance  resources  through  most  of  the  1980s,  IRS 
staff  dedicated  to  compliance  and  enforcement  plummeted  in  the  1990s.  Between 
FY1992  and  2001,  the  IRS  workload  increased  by  16  percent  while  its  staff  declined 
by  16  percent.  Field  compliance  personnel  fell  by  28  percent — more  than  8,000 
FTEs — between  FY  1992  and  2002. 

The  effect  on  examinations  is  even  more  striking.  According  to  the  Internal  Rev- 
enue Service  (2001),  the  number  of  field  examiners  fell  by  almost  two-thirds  be- 
tween 1997  and  2000.  The  number  of  collection  cases  closed  fell  by  nearly  half  over 
the  same  interval.  The  number  of  criminal  tax  cases  not  related  to  income  from  ille- 
gal activities  fell  by  more  than  two-thirds,  from  1,498  in  1997  to  409  in  2000. 

Looked  at  over  a longer  time  frame,  the  audit  rates  for  both  corporations  and  indi- 
viduals have  plummeted  over  the  past  quarter  century.  Plumley  and  Steuerle  (forth- 
coming) report  that  eight  percent  of  corporations  were  audited  in  1977  compared 
with  less  than  one  percent  in  2001  (see  figure  2),  despite  a well-publicized  epidemic 
of  questionable  and  illegal  corporate  tax  shelters  in  the  late  1990s.  Indeed,  one  sus- 
pects that  the  corporate  tax  shelter  boom  was  fed  by  the  IRS’s  apparent  indiffer- 
ence. 

The  likelihood  of  a face-to-face  individual  audit  has  fallen  even  more  precipitously, 
from  2 percent  in  1977  to  0.1  percent  in  2001.  (See  figure  2.)  Even  correspondence 
audits,  which  require  the  fewest  staff  resources,  have  been  cut  by  more  than  half. 
And  the  audit  rates  for  self-employed  individuals,  who  are  known  to  be  a compara- 
tively noncompliant  group,  have  also  been  slashed.  From  1995  to  2001,  their  audit 
rate  fell  from  4 percent  to  2 percent.  (Internal  Revenue  Service,  2001) 

A large  part  of  the  problem,  according  to  the  Commissioner,  is  budgets  with  “un- 
realistic assumptions  about  such  items  as  pay  raises,  inflation  and  other  mandates, 
including  specific  mailing  and  notification  requirements.”  When  there  is  a squeeze, 
compliance  tends  to  come  up  short.  In  the  late  1990s,  a key  factor  was  the  Taxpayer 
Bill  of  Rights,  which  required  the  IRS  to  answer  its  telephones  and  focus  its  efforts 
on  “customer  service.”  The  better  service,  while  surely  welcome,  came  at  the  expense 
of  audit  activity.  This  decade,  Congress  has  twice  mandated  that  the  IRS  interrupt 
its  ordinary  operations  to  mail  out  springtime  checks  to  most  taxpayers — advance 
payments  on  the  low-end  tax  rate  cut  in  2001  and  on  the  child  credit  increase  in 
2003.  Without  a supplemental  appropriation  to  pay  for  additional  hiring,  the  staff 
managing  these  huge  mailings  must  come  out  of  existing  employees,  typically  com- 
pliance staff. 

The  opportunities  for  evasion  have  also  been  growing.  While  the  overall  number 
of  returns  grew  by  16  percent,  the  number  of  tax  returns  reporting  more  than 
$100,000  of  income  grew  by  342  percent.  These  people  who  face  the  highest  mar- 
ginal tax  rates  have  the  most  to  gain  from  tax  evasion,  and  the  most  opportunities 
to  engage  in  it.  Commissioner  Rossotti  reported  that  “enormous  amounts  of  money 
. . . flow  through  ‘pass-through  entities’ — such  as  partnerships,  trusts,  and  S-cor- 
porations,”  which  are  ideally  suited  to  hiding  income.  In  tax  year  2000,  pass- 
throughs accounted  for  4.8  million  tax  returns  with  over  $660  billion  of  income. 

In  sum,  Commissioner  Rossotti  identified  five  serious  compliance  problems:  “(1) 
promoters  of  tax  schemes  of  all  varieties,  (2)  the  misuse  of  devices  such  as  trusts 
and  offshore  accounts  to  hide  or  improperly  reduce  income,  (3)  abusive  corporate  tax 
shelters,  (4)  under-reporting  of  tax  by  higher-income  individuals,  and  (5)  accumula- 
tion and  the  failure  to  file  and  pay  large  amounts  of  employment  taxes  by  some  em- 
ployers.” (Rossotti,  2002,  p.  8) 

Rossotti  concluded  his  assessment  by  noting  that  the  complexity  of  the  tax  code 
requires  the  IRS  to  divert  resources  away  from  compliance  simply  to  administer  the 
unwieldy  tax  system.  In  addition,  complexity  contributes  to  noncompliance  two  more 
ways.  First,  complexity  may  make  it  hard  for  honest  taxpayers  to  figure  their  tax 
accurately.  Their  mistakes,  while  technically  noncompliance  when  they  work  in  the 
taxpayers’  favor,  reflect  a failure  of  the  tax  system  rather  than  deliberate  evasion. 
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Second,  complexity  creates  real  and  perceived  asymmetries  in  the  tax  law  that  may 
invite  aggressive  taxpayers  to  try  to  exploit  them  to  reduce  tax. 

Commissioner  Everson  has  taken  up  where  Mr.  Rossotti  left  off  calling  for  a re- 
newed focus  on  enforcement:  “.  . . (T)he  IRS  is  committed  to  ensuring  everyone 
pays  his  or  her  fair  share,  including  those  who  have  the  resources  to  move  money 
offshore  or  engage  in  abusive  schemes  or  shelters.  We  must  focus  our  efforts  on 
achieving  greater  corporate  accountability  and  ensure  that  high-end  taxpayers  fulfill 
their  responsibilities.  Honest  taxpayers  should  not  bear  the  burden  of  others  who 
skirt  their  responsibility.”  (May  20,  2003) 

II.  Why  Tax  Evasion  Matters 

Tax  evasion  undermines  the  tax  system  in  many  ways.  It  is  unfair.  It  costs  reve- 
nues that  could  be  used  to  make  the  tax  system  better,  pay  down  the  debt,  or  pro- 
vide additional  government  services.  It  wastes  resources — i.e.,  hampers  economic 
growth.  And  it  feeds  on  itself,  reducing  respect  for  the  integrity  of  the  tax  system 
and  leading  to  more  cheating. 

Tax  evasion  is  fundamentally  unfair:  unless  they  are  caught,  cheaters  pay  less  tax 
than  their  law-abiding  neighbors.  Audit  rates  are  at  historic  lows.  According  to  the 
IRS  (figure  1),  of  the  $282  billion  of  taxes  not  paid  on  time  in  1998,  only  about  $50 
billion  was  eventually  collected,  and  about  half  of  that  was  voluntarily  remitted  by 
tardy  taxpayers.  Thus,  the  IRS  only  collects  about  10  percent  of  underpaid  tax 
through  enforcement  activity. 

Tax  evasion  undermines  both  Republicans’  and  Democrats’  notion  of  a good  gov- 
ernment. The  lost  tax  revenue  inevitably  means  higher  taxes  on  law-abiding  citi- 
zens, less  government  services,  or  both.  If  we  could  close  half  of  the  tax  gap,  the 
IRS  could  raise  close  to  $150  billion  on  tax  year  2003  returns  (assuming  that  the 
tax  gap  grows  at  the  same  rate  as  GDP).  Over  the  decade,  collections  would  increase 
by  something  like  $1.7  trillion — the  entire  cost  of  the  2001  and  2003  tax  cuts  as 
scored  by  the  JCT.  With  that  money,  we  could  (1)  eliminate  more  than  two-thirds 
of  the  public  debt  according  to  CBO  projections,  or  (2)  cut  income  tax  rates  across 
the  board  by  more  than  10  percent,  or  (3)  provide  health  care  for  the  uninsured  and 
a generous  prescription  drug  benefit  under  Medicare,  or  (4)  fully  fund  the  transition 
to  individual  accounts  under  Social  Security.  I don’t  mean  to  endorse  any  of  these 
policy  proposals  (my  four  kids,  however,  think  that  paying  down  the  debt  is  a very 
good  idea),  but  they  illustrate  that  this  huge  hole  in  our  income  tax  is  keeping  us 
from  getting  the  government  any  of  us  wants. 

Second,  some  argue  that  tax  evasion  might  be  okay  because  it  lowers  tax  burdens. 
That  argument  is  obviously  false  in  the  aggregate — tax  evasion  simply  reallocates 
tax  burdens  from  noncompliant  to  compliant  taxpayers.  But,  it  also  is  a uniquely 
inefficient  way  to  cut  taxes.  Companies  alter  their  business  practices  to  hide  income 
from  the  IRS,  as  Bob  McIntyre  explained  in  his  testimony  before  the  House  Budget 
Committee.  A good  tax  system  interferes  as  little  as  possible  in  businesses’  and  indi- 
viduals’ decisions,  but  abusive  tax  shelters  virtually  always  involve  substantial  dis- 
tortions. Some  companies  now  view  their  tax  departments  as  profit  centers — that  is, 
they  make  money  by  hiding  it  from  the  IRS  rather  than  by  producing  more  and  bet- 
ter products.  Individuals  make  investment  decisions  not  based  on  where  they  wifi 
earn  the  highest  pre-tax  rate  of  return,  but  where  they  can  make  the  most  money 
after  subtracting  taxes,  promoters’  fees,  and  legal  fees.  Thus,  money  is  not  going  to 
where  it  can  produce  the  most  return,  but  to  where  it  can  produce  the  most  tax  sav- 
ings. Moreover,  the  fees  paid  to  tax  shelter  promoters,  unethical  lawyers,  financial 
wizards,  etc.  are  a pure  waste  of  resources.  Most  of  these  intermediaries  could  be 
doing  productive  work  if  lax  enforcement  did  not  make  tax  evasion  so  lucrative. 

In  contrast,  if  the  IRS  stemmed  tax  evasion  and  used  the  money  to  pay  for  debt 
reduction  or  tax  rate  cuts,  the  economy  would  surely  grow  faster.  First,  there  would 
be  fewer  distortions  from  the  tax  shelter  arrangements.  Second,  debt  reduction 
would  reduce  government  crowding-out  of  private  investment:  that  is,  it  would  lower 
interest  rates,  making  capital  less  costly  for  businesses.  Or  tax  rate  reductions 
would  reduce  the  incentive  to  avoid  tax  by  working  less,  saving  less,  or  engaging 
in  legal  or  illegal  tax  shelters. 

Finally,  tax  evasion  can  create  a vicious  cycle  of  growing  disrespect  for  the  tax 
system,  which  undermines  voluntary  compliance.  The  IRS  has  some  evidence  that 
this  is  happening  now  from  Roper  surveys  they  commissioned  in  1999  and  2001.  In 
1999,  87  percent  of  respondents  said  that  cheating  on  taxes  was  unacceptable;  in 
2001,  only  76  percent.  In  1999,  96  percent  of  respondents  agreed  that  it  is  every- 
one’s duty  to  pay  their  fair  share  of  taxes;  in  2001,  91  percent. 
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III.  Solutions 

What  can  be  done  about  the  epidemic  of  tax  evasion?  Two  things  can  deter  those 
who  are  inclined  to  cheat:  a high  probability  of  detection  and  a high  penalty  if 
caught.  In  this  regard,  the  first  order  of  business  ought  to  be  to  make  sure  that, 
barring  extenuating  circumstances,  everyone  who  is  caught  underpaying  their  tax 
is  made  to  pay  what  they  owe. 

One  option  would  be  to  raise  the  penalties  and/or  interest  for  taxpayers  once  they 
are  identified  as  noncompliant.  The  clock  on  these  excess  penalties  could  stop  for 
nonfrivolous  legal  challenges,  but  taxpayers  who  decided  to  try  a rope-a-dope  strat- 
egy with  the  IRS  would  find  it  unprofitable.  A second  option  would  be  to  allow  the 
IRS  to  divert  a fraction  of  the  revenues  it  collects  from  enforcement  action  into  a 
trust  fund  that  could  be  tapped  to  pay  for  other  enforcement  activities.  (Since  money 
is  fungible,  this  strategy  only  works  if  the  Congress  does  not  cut  the  rest  of  the 
IRS’s  budget  to  offset  expenditures  out  of  the  trust  fund.) 

The  IRS  is  taking  steps  to  raise  the  probability  of  detection,  both  by  expanding 
its  document-matching  program  and  increasing  the  number  of  examiners  (although 
the  latter  might  be  derailed  by  the  rebate  program  and  other  competing  demands 
for  scarce  resources).  It  is  well  known  that  compliance  is  much  higher  when  the  IRS 
has  an  independent  source  of  verification.  IRS  statistics  suggest  that  compliance  is 
almost  perfect  for  wages  subject  to  information  reporting  and  withholding — i.e., 
where  a tax  payment  is  automatic.  (Steuerle  and  Plumley,  forthcoming)  The  non- 
compliance  rate  declines  to  4.2  percent  for  income  and  deductions  subject  to  infor- 
mation reporting,  5.7  percent  for  amounts  subject  to  “some  information  reporting,” 
and  31.8  percent  for  income  subject  to  “little  or  no  information  reporting.”  It  is  likely 
that  compliance  increases  further  when  the  IRS  uses  the  information  generated  by 
information  reports,  because  the  probability  of  detection  increases. 

The  IRS  has  also  taken  several  steps  to  improve  the  odds  of  detection  of  corporate 
tax  shelters.  In  2000,  it  created  the  Office  of  Tax  Shelter  Analysis,  with  a mandate 
to  track  down  abusive  tax  shelters.  New  regulations  promulgated  the  same  year  re- 
quire taxpayers  to  disclose  transactions  that  look  like  possible  tax  shelters,  such  as 
those  expected  to  generate  a loss  of  $10  million  in  a single  year  or  $20  million  alto- 
gether, and  transactions  of  certain  publicly  traded  companies  where  tax  and  book 
accounting  differ  by  more  than  $10  million.  Because  corporate  tax  shelters  are  sold 
to  many  clients,  Bankman  (forthcoming)  speculates  that  these  regulations  might  re- 
sult in  the  detection  of  as  many  as  85  percent  of  corporate  tax  shelters.  (When  a 
single  client  discloses  an  illegal  tax  shelter,  the  IRS  can  subpoena  the  promoter’s 
books  and  find  all  of  the  other  clients.)  If  Bankman’s  estimate  is  close  to  accurate 
and  the  IRS  actually  assesses  the  statutory  penalties  on  promoters  and  participants 
in  undisclosed  tax  shelters,  the  payoff  for  corporate  tax  shelters  could  decline  so 
much  that  few  would  remain  profitable. 

There  are  several  problems,  however,  with  this  rosy  scenario  as  Bankman  notes. 
One  is  that,  to  avoid  costly  litigation,  the  IRS  often  settles  with  taxpayers  on  very 
favorable  terms,  even  when  the  taxpayer  is  caught  red-handed.  The  second  is  that 
there  are  generally  no  extra  penalties  on  taxpayers  who  fail  to  make  disclosures  and 
are  found  to  have  engaged  in  an  abusive  tax  shelter.  The  third  is  that  the  line  be- 
tween legal  tax  avoidance  and  an  abusive  tax  shelter  is  often  unclear  in  the  law. 
The  solution  to  the  first  problem  is  to  provide  the  IRS  with  additional  litigation  re- 
sources. The  other  problems  would  be  addressed  in  legislation  that  was  first  detailed 
in  a Treasury  Department  white  paper  (Treasury  1999),  elements  of  which  have 
passed  the  Senate  (most  recently  in  the  “Relief  For  Working  Families  Tax  Act  Of 
2003,”  in  June)  and  considered  by  the  Ways  and  Means  Committee,  but  never  en- 
acted. 

There  is,  of  course,  a risk  that  compliance  activity  could  go  too  far.  Arguably,  that 
is  why  the  Congress  terminated  the  taxpayer  compliance  measurement  program 
(TCMP),  which  involved  highly  intrusive  random  audits.  The  Taxpayer  Bill  of 
Rights  was  also  aimed  at  redressing  a system  that  favored  the  tax  collector  too 
much  at  the  expense  of  law-abiding  citizens.  Unfortunately,  the  resources  to  protect 
taxpayer  rights  came  out  of  the  resources  used  for  enforcement,  so  the  balance  may 
have  shifted  too  far  in  the  other  direction. 

Given  scarce  resources,  it  is  important  that  the  IRS  targets  them  where  the  payoff 
is  greatest.  The  TCMP  was  designed  to  allow  that,  but  was  terminated  because  it 
was  too  intrusive  on  lawful  taxpayers.  The  IRS  is  now  engaging  in  a new  audit 
strategy  called  the  National  Research  Program  (NRP),  which  will  adjust  audit  rates 
based  on  the  yield  from  less  intrusive  audits — many  of  which  will  not  involve  any 
taxpayer  contact  unless  a problem  is  discovered.  This  is  clearly  a promising  ap- 
proach to  balancing  taxpayer  rights  with  the  imperative  to  improve  collections.  In 
particular,  the  NRP  may  be  able  to  shed  light  on  how  the  IRS’s  processing  of  infor- 
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mation  returns  affects  taxpayer  compliance.  It  can  also  put  various  forms  of  non- 
compliance,  such  as  that  attributed  to  the  earned  income  tax  credit,  in  perspective. 

IV.  The  EITC  Compliance  Program 

Amid  all  this  enlightened  activity  by  the  IRS,  one  example  stands  out  as  a 
misallocation  of  resources  and  a failure  to  balance  the  rights  of  taxpayers  against 
the  need  for  enforcement — the  EITC  compliance  initiative.  EITC  noncompliance  ap- 
pears to  be  a problem.  The  IRS  estimates  that  somewhere  between  27  and  31  per- 
cent of  earned  income  tax  credits  were  issued  erroneously  in  1999,  either  because 
of  taxpayer  confusion  or  fraud.  They  estimate  the  EITC  compliance  gap  at  $7.8  bil- 
lion in  1998  (See  Table  1),  about  0.5  percent  of  revenues  and  about  2.8  percent  of 
the  total  tax  gap.  But  EITC  enforcement  accounts  for  3.8  percent  of  total  enforce- 
ment budget  in  2003.  Indeed,  the  IRS  has  requested  a 68.5  percent  increase  in  its 
EITC  enforcement  budget,  while  increasing  other  enforcement  by  only  3.3  percent. 
In  fact,  the  increase  in  EITC  enforcement  would  account  for  45  percent  of  all  new 
compliance  dollars.  (Internal  Revenue  Service  2003) 

And  the  IRS’s  disroportionate  focus  on  the  EITC  is  not  new.  Figure  3 shows  out- 
lays on  tax  enforcement  as  a share  of  the  amount  of  money  at  stake  since  the  EITC 
compliance  program  began.  In  1998,  when  the  IRS  started  a program  of  random  au- 
dits of  EITC  recipients — much  like  the  discredited  TCMP  program — that  program 
cost  almost  0.4  percent  of  all  earned  income  tax  credits  claimed.  By  comparison,  the 
total  enforcement  budget  was  less  than  0.2  percent  of  tax  revenues  from  all  sources, 
and  27  percent  less  than  the  prior  year.  The  President’s  budget  would  increase 
EITC  enforcement  spending  to  over  0.60  percent  of  credits  issued,  while  the  overall 
enforcement  budget  remains  about  0.2  percent  of  total  revenues. 

On  its  face,  this  seems  like  an  inefficient  way  to  spend  scarce  compliance  re- 
sources. 

The  apparently  high  rates  of  noncompliance  are  troubling,  but  it  is  necessary  to 
put  them  in  context.  Indeed,  it  is  likely  that  much  EITC  noncompliance  reflects 
compliance  problems  that  are  endemic  to  the  entire  income  tax.  If  that  is  true,  then 
targeting  compliance  activity  at  EITC  participants  alone  may  not  be  the  most  effec- 
tive use  of  IRS  resources. 

A.  EITC  Noncompliance  in  Perspective 

Two  Treasury  economists  (Holtzblatt  and  McCubbin,  forthcoming)  used  data  from 
the  IRS’s  1999  EITC  compliance  study  to  draw  out  some  comparisons  between  EITC 
compliance  and  compliance  with  other  tax  provisions  that  require  some  definition 
of  an  “eligible  child.”  Of  children  claimed  for  both  the  EITC  and  the  dependent  ex- 
emption (97  percent  of  “qualifying  children”  claimed  for  EITC  were  also  claimed  as 
dependents),  more  tax  filers  failed  the  test  for  dependency  status  (for  the  exemption) 
than  the  test  for  qualifying  child  (for  the  EITC).  It  is  striking  that  one-third  of  chil- 
dren were  claimed  in  error  for  the  dependent  exemption,  the  EITC,  or  both.  How- 
ever, while  six  percent  qualified  as  a dependent  but  not  as  an  EITC-qualifying  child, 
11  percent  (almost  twice  as  many)  were  eligible  for  qualifying  child  status  but  not 
for  a dependent  exemption.  That  is,  there  were  more  children  claimed  in  error  as 
a dependent  for  purposes  of  the  exemption  than  as  an  EITC-qualifying  child.  An  ad- 
ditional 17  percent  of  children  were  ineligible  for  both. 

While  this  level  of  noncompliance  with  both  provisions  is  disconcerting,  the  statis- 
tics only  apply  to  low-income  tax  filers  who  were  audited  as  part  of  the  EITC  com- 
pliance program.  These  statistics  raise  the  question  of  whether  higher  income  people 
have  the  same  propensity  to  claim  dependent  exemptions  for  children  who  do  not 
qualify.  There  is  some  historical  evidence  (from  1986)  that  people  are  prone  to  cheat 
with  dependent  exemptions  when  they  think  they  can  get  away  with  it.  In  that  year, 
five  million  children  disappeared  when  the  IRS  started  requiring  reporting  of  Social 
Security  numbers  to  verify  dependent  exemptions.  (Graetz  1997) 

The  ineluctable  conclusion  is  that  there  are  likely  to  be  many  dependents  claimed 
incorrectly  at  all  income  levels — not  just  among  the  poor.  Thus,  the  relevant  policy 
response  would  be  to  study  compliance  in  the  entire  taxpaying  population,  not  just 
among  low-income  people. 

Another  fascinating  set  of  statistics  drawn  from  the  EITC  compliance  data  relates 
to  homemade  marriage  penalty  relief.  In  1999,  0.5  million  people  filed  as  head  of 
household  when  they  were  actually  married  and  living  together,  possibly  to  avoid 
EITC  marriage  penalties.  Another  0.4  million  filed  as  single  when  they  should  have 
claimed  another  unspecified  status.  Three-quarters  of  a million  filed  as  head  of 
household  when  they  lived  apart  from  their  spouse  for  at  least  part  of  the  year,  but 
were  still  married  and  should  have  filed  as  married  filing  joint  or  married  filing  sep- 
arate. The  obvious  question  is  the  extent  to  which  this  type  of  roll-your-own  mar- 
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riage  penalty  relief  occurs  among  higher-income  taxpayers  who  often  have  a far 
greater  incentive  to  misstate  their  filing  status. 

Some  EITC  recipients  with  income  in  or  beyond  the  phase  out  range  of  the  credit 
underreported  their  income  and  thus  increased  their  tax  refund.  Half  of  the  unre- 
ported income  was  from  self-employment,  consistent  with  ancient  evidence  from  the 
TCMP  that  self-employment  income  is  an  area  of  rampant  evasion.  In  1987  and 
1988,  the  IRS  estimated  that  self-employed  people  understated  income  by  32  to  49 
percent.  (Slemrod,  forthcoming)  Those  in  the  informal  sector  did  so  by  between  81 
and  87  percent.  Farm  income  was  also  understated  by  an  estimated  30  percent  in 
1998  (data  were  not  available  for  1997). 

Thus,  while  the  noncompliance  among  EITC  recipients  is  troubling,  there  is  no 
reason  to  think  that  it  is  any  worse  than  exists  among  the  taxpaying  public  gen- 
erally, and  is  probably  lower  than  the  noncompliance  rate  for  certain  classes  of  indi- 
viduals and  businesses. 

B.  How  Much  Noncompliance  is  Intentional? 

A key  question  is  how  much  of  EITC  noncompliance  is  intentional,  and  how  much 
inadvertent.  If  intentional  tax  evasion  is  rampant,  then  the  solution  is  to  ramp  up 
enforcement.  However,  if  a major  source  of  noncompliance  comes  from  taxpayer  con- 
fusion, then  education,  assistance  in  preparing  tax  returns,  and  simplification  of  the 
tax  law  would  be  better-targeted  policy  responses. 

Janet  McCubbin  (2000)  reported  that  at  least  28  percent  of  qualifying  child  errors 
are  systematic,  and  thus  intentional  attempts  to  overclaim  the  EITC.  Some  of  the 
remaining  72  percent  may  be  influenced  by  other  elements  of  code,  such  as  the  de- 
pendent exemption.  How  many  of  the  72  percent  are  simply  confused  tax  filers? 

There’s  certainly  evidence  of  confusion.  As  Holtzblatt  and  McCubbin  report,  the 
IRS  mailed  notices  to  194,000  taxpayers  who  appeared  to  be  eligible  for  the  EITC 
based  on  income  and  the  presence  of  dependent  children  reported  on  their  1998  re- 
turn. About  one-third  responded  requesting  the  credit.  The  IRS  also  sent  680,000 
notices  to  low- wage  single  filers  notifying  them  that  they  appeared  to  be  eligible. 
About  45  percent  of  them  responded  requesting  the  credit.  The  people  who  only  re- 
quested the  credit  after  being  notified  by  the  IRS  almost  surely  underclaimed  the 
credit  unintentionally.  Some  of  those  who  overclaimed  are  probably  similarly  unin- 
formed. 

It  is  also  worth  mentioning  that  not  all  of  the  EITC  tax  gap  would  be  collected 
if  EITC  enforcement  were  perfect.  In  many  cases  where  one  person  wrongly  claims 
the  EITC  as  the  eligible  custodial  adult,  another  person  might  be  eligible  for  an 
EITC,  albeit  possibly  a smaller  one.  We  have  no  evidence  on  whether  someone  else 
is  eligible  for  the  EITC  when  a person  is  found  to  be  disqualified,  although  this  is 
clearly  an  important  measure  of  the  costs  of  noncompliance  to  the  Treasury.  In  addi- 
tion, because  of  flaws  in  the  design  of  the  compliance  studies,  it  is  possible  that  ac- 
tual noncompliance  is  much  less  than  the  IRS  estimates.  (Greenstein  2003b) 

C.  Addressing  EITC  Noncompliance 

As  in  other  areas  of  the  tax  law,  there  is  a trade-off  between  administration  and 
compliance  costs  on  the  one  hand  and  targeting,  compliance,  and  participation  on 
the  other.  The  question  for  policy  makers  is  how  to  strike  the  right  balance.  The 
IRS  could  audit  every  return,  which  would  minimize  noncompliance,  but  would 
maximize  enforcement  and  compliance  costs.  At  the  other  extreme,  the  IRS  could 
make  all  low-earning  families  eligible  for  EITC,  without  regard  to  children,  which 
would  also  reduce  noncompliance,  but  at  great  cost  in  terms  of  tax  revenues.  In  that 
context,  one  might  argue  that  the  current  system  does  not  do  a bad  job  of  balancing 
competing  objectives. 

The  compliance  problems  with  EITC  may  be  viewed  as  comprising  two  parts,  each 
of  which  has  a specific  policy  implication:  systemic  problems  and  those  specific  to 
the  EITC.  There  are  errors  and  fraud  that  are  endemic  to  the  income  tax,  such  as 
children  claimed  incorrectly,  understated  income,  and  incorrect  filing  status.  The  so- 
lution to  that  problem  is  system-wide  enforcement,  not  a specific  EITC  compliance 
program.  Indeed,  targeting  scarce  enforcement  resources  on  low-wage  returns  to 
catch  systemic  noncompliance  would  be  a highly  inefficient  audit  strategy,  since  so 
much  more  money  is  at  stake  on  the  high-income  returns. 

Certain  errors  are  specific  to  the  EITC.  For  example,  a major  factor  in  the  1999 
data  involves  parents  who  violated  the  confusing  AGI  tie-breaker  rule  or  were  dis- 
qualified because  of  too  much  non-cash  earned  income  (such  as  pensions,  parsonage 
benefits,  and  the  like).  In  these  cases,  Congress  ultimately  decided  that  the  tar- 
geting rule  was  not  worth  the  cost  and  the  rules  were  simplified  to  reduce  chances 
of  inadvertent  errors.  Holtzblatt  and  McCubbin  estimated  that  those  simplifications, 
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in  combination  with  a new  program  to  identify  noncustodial  parents,  could  reduce  f 
EITC  overpayments  by  about  $2  billion  per  year. 

A similar  example  is  the  inconsistent  definition  of  a child  for  different  purposes. 

The  Treasury  has  proposed  rules  to  make  the  definitions  more  consistent  and  intu- 
itive (Treasury  2002),  and  the  Senate  included  them  in  the  Relief  for  Working  Fami- 
lies  Tax  Act  Of  2003,  but  they  have  not  yet  been  enacted.  Further  simplifications 
would  be  possible,  such  as  automatically  allowing  a dependent  to  be  a qualifying 
child  for  EITC  purposes  so  long  as  the  other  parent  does  not  claim  the  child  for  the 
EITC.  These  simplifications  all  involve  some  cost  in  terms  of  tax  revenues,  but  they  i 
would  significantly  reduce  confusion  for  low-income  working  families  who  do  not 
tend  to  think  like  tax  lawyers. 

Another  promising  approach  is  to  enlist  the  help  of  those  who  prepare  tax  returns 
for  low-income  people.  Almost  two-thirds  of  EITC  returns  are  prepared  by  paid  pre- 
parers. IRS  statistics  show  that  more  competent  preparers — accountants,  lawyers,  ! 
enrolled  agents,  major  tax  preparation  firms — produce  returns  with  fewer  errors 
than  less  competent  preparers.  Volunteer  tax  preparers  have  the  lowest  error  rate, 
although  the  sample  is  too  small  to  draw  firm  inference.  It  is  possible  that  spending  | 
more  time  on  tax  returns  reduces  the  likelihood  of  errors.  It  is  also  possible  that  I 
differences  in  performance  among  preparers  reflect  self-selection — that  noncompli- 
ant  taxpayers  are  more  likely  to  seek  the  help  of  disreputable  tax  preparers — but 
this  conjecture  should  be  tested. 

In  1999,  the  IRS  initiated  a large-scale  outreach  program  aimed  at  tax  return  pre-  j 
parers  who  had  recently  prepared  at  least  100  EITC  returns.  During  those  visits,  I 
preparers  (other  than  national  firms,  CPAs,  lawyers,  and  enrolled  agents)  received 
one-on-one  instruction  from  Revenue  Agents  on  EITC  compliance  and  preparers’  due 
diligence  responsibilities.  Because  most  EITC  claimants  use  paid  preparers,  such  a 
strategy  could  prevent  both  unintentional  and  intentional  errors  on  tax  returns  ' 
claiming  the  EITC.  The  value  of  this  approach  could  be  measured  by  comparing  the 
accuracy  of  trained  preparers  with  similar  preparers  who  did  not  get  training.  How- 
ever, no  data  are  available  yet  and  it  is  not  clear  that  the  IRS  followed  up.  If  not, 
they  lost  an  important  opportunity  to  improve  compliance  without  adding  extra  bur- 
dens for  low-income  taxpayers. 

The  other  tool  to  improve  compliance  is  to  strengthen  EITC  enforcement.  The  IRS 
is  about  to  start  a new  pre-certification  program  for  the  EITC.  This  probably  would 
improve  compliance,  but  also  could  significantly  reduce  participation,  and  might  not 
save  the  government  much  money.  Cash  assistance  programs  such  as  food  stamps 
cost  about  as  much  to  administer  as  the  EITC,  including  both  the  administration 
and  compliance  costs  and  the  revenues  lost  due  to  noncompliance,  but  EITC  partici- 
pation is  much  higher  than  participation  in  direct  transfer  programs.  (Holtzblatt 
and  McCubbin,  forthcoming).  So  the  result  of  the  IRS’s  EITC  compliance  offensive 
may  be  less  payments  to  low-income  families,  including  many  who  are  eligible  but 
deterred  by  the  new  hurdles  to  participation,  but  little  or  no  overall  budget  savings. 

The  proposed  pre-certification  program  is  supposed  to  be  non-intrusive,  but  it  is 
not  clear  how  the  IRS  can  accomplish  that.  How  can  they  determine  that  the  resi- 
dency requirement  is  met  in  advance,  especially  for  households  that  are  highly  mo- 
bile? Arguably,  it  is  unfair  to  single  out  the  EITC.  Eligibility  for  other  tax  benefits,  j 
such  as  head  of  household  status  and  the  dependency  exemption,  also  theoretically 
require  extensive  record  keeping.  Resolving  filing  status  errors  would  require  fairly  ; 
intrusive  tests,  which  again  might  be  hard  to  certify  in  advance.  The  fear  among 
those  who  care  about  the  EITC  is  that  the  pre-certification  strategy  is  tantamount 
to  a 100  percent  audit  rate  (in  advance)  for  certain  people  who  claim  the  EITC. 

There  are  also  real  issues  in  subjecting  EITC  recipients  to  a pre-certification  proc- 
ess that  does  not  apply  to  any  other  tax  filers.  People  do  not  need  to  pre-certify  be- 
fore taking  a charitable  deduction  for  a used  car  or  clothing,  even  though  there  is 
ample  evidence  that  these  deductions  are  overstated.  Sole  proprietorships  do  not 
need  to  pre-certify  that  they  are  not  hiding  cash  from  the  tax  authority  before  claim- 
ing deductions  for  inventories,  rent,  and  equipment,  even  though  they  are  notori- 
ously noncompliant.  And  so  on. 

The  IRS’s  proposed  strategy  now  is  to  select  about  45,000  single  fathers,  grand- 
parents, and  other  adults  who  claim  to  care  for  a qualifying  child  for  a pilot  test 
of  the  pre-certification  process.  Bob  Greenstein  (2003a)  has  documented  the  ways  in 
which  the  pre-certification  requirements  create  a Catch-22  for  many  grandparents 
and  fathers  who  are  lawfully  eligible  for  the  credit.  For  example,  a grandparent  who 
leaves  her  grandchild  with  a nonlicensed  family  daycare  center  cannot  rely  on  an 
affidavit  from  the  daycare  provider  or  from  a relative  or  neighbor  to  prove  that  the 
child  lived  with  her  for  the  year.  Since  most  low-income  people  cannot  afford  expen- 
sive licensed  daycare  facilities,  this  means  that  many  eligible  people  will  not  be  able 
to  prove  eligibility  to  the  IRS.  Add  to  this  the  problems  of  establishing  eligibility 


103 


for  people  who  are  transient  or  have  language  problems  and  you  have  a recipe  for 
excluding  many  eligible  recipients. 

At  a minimum,  the  IRS  should  be  required  to  develop  and  implement  clearly  de- 
fined research  design  for  its  precertification  pilot  project.  The  research  questions 
should  be  clear.  They  should  include: 

• What  are  the  costs  to  participants  of  this  program? 

• What  are  the  characteristics  of  those  who  are  not  precertified? 

o In  particular,  how  many  are  found  to  be  ineligible  in  error?  The  IRS  Taxpayer 
Advocate  Service  reported  that  more  than  half  (51  percent)  of  EITC  claimants 
who  were  initially  rejected  by  IRS  audits  were  able  to  prove  eligibility  when 
they  had  help  from  the  taxpayer  advocate.  (Greenstein  2003b) 

• How  many  eligible  people  choose  not  to  complete  the  precertification  forms  or 
are  not  able  to  complete  it? 

o Are  Hispanics  and  others  whose  first  language  is  not  English  disproportion- 
ately deterred  from  applying? 

o How  are  those  with  cognitive  disabilities  or  low  levels  of  education  affected? 
o How  does  precertification  affect  those  who  are  highly  transient  and  those  who 
experience  spells  of  homelessness?  (Do  precertification  notices  even  reach 
these  families?) 

• When  someone  is  found  to  be  ineligible  for  the  EITC,  is  someone  else  eligible 
to  claim  the  credit? 

• Are  there  more  accurate  ways  to  target  potentially  noncompliant  taxpayers 
than  simply  tagging  all  single  fathers  and  grandparents? 

Another  question  is  whether  a sample  of  45,000  is  necessary  to  answer  the  re- 
search questions  accurately.  It  is  likely  that  they  could  be  answered  accurately  with 
a smaller  sample,  which  would  free  up  staff  to  follow  up  on  those  who  do  not  partici- 
pate or  are  deemed  to  be  ineligible. 

These  questions  should  be  answered  before  the  pilot  program  is  expanded  to  in- 
clude two  million  or  more  EITC  families. 

Conclusion 

Noncompliance  is  a serious  issue  that  undermines  the  tax  system  and  carries  a 
huge  cost  in  terms  of  higher  taxes  on  law-abiding  citizens,  fewer  government  serv- 
ices, and  more  government  debt.  The  IRS  is  taking  a number  of  important  steps  to 
improve  tax  compliance.  However,  the  IRS’s  preoccupation  with  EITC  recipients 
seems  like  a poor  use  of  scarce  audit  resources,  is  likely  to  undermine  the  EITC  pro- 
gram, and  is  unfair.  It  would  be  better  to  address  the  endemic  problems  in  the  in- 
come tax  at  all  income  levels.  EITC  compliance,  and  compliance  in  other  areas, 
could  also  be  improved  by  simplifying  the  tax  law. 
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Figure  2.  Examination  Coverage  Rates,  1977-2001 

Examinations  Closed  Per  100  Returns  Filed  the  Previous  Calendar  Year 


— r Correspondence  examinations 

In-person  individual  income  tax  examinations 

——Corporation  income  tax  returns 

Source:  IRS  Commissioner’s  Annual  Report  FYs  1978-92;  IRS  Data  Book  FYs 
1993-2001  as  cited  by  Plumley  and  Steuerle  (forthcoming). 
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Figure  3.  Outlays  for  Enforcement  on  EITC  and  All  Taxes,  Fiscal  Years 

1997-2004 


Source:  Total  tax  revenues  and  outlays  on  EITC  enforcement  and  total  en- 
forcement are  from  the  U.S.  Budget  for  fiscal  year  2004.  EITC  claims  in  1997 
to  2000  are  from  the  Statistics  on  Income,  Internal  Revenue  Service.  EITC  pro- 
jections for  2001-2004  were  computed  using  the  Urban-Brookings  Tax  Policy 
Center  microsimulation  model. 


Mr.  SHAW.  Thank  you.  Mr.  Moorman. 

STATEMENT  OF  JAMES  W.  MOORMAN,  PRESIDENT, 
TAXPAYERS  AGAINST  FRAUD 

Mr.  MOORMAN.  Thank  you  for  providing  Taxpayers  Against 
Fraud  with  the  opportunity  to  make  a statement  on  fraud  in  the 
Medicare  Program.  My  organization  is  a nonprofit  organization  de- 
voted to  the  False  Claims  Act  and  its  qui  tarn  provisions.  Those  are 
the  provisions  that  allow  whistleblowers  to  bring  suits  in  the  name 
of  the  United  States  against  those  that  defraud  Medicare  and  other 
government  programs. 

There  has  been  a great  deal  of  activity  under  the  False  Claims 
Act  in  the  area  of  Medicare  fraud,  and  that  is  what  I will  talk 
about.  I will  just  make  three  points  here  quickly.  First,  using  the 
False  Claims  Act,  the  Department  of  Justice  and  the  HHS  Office 
of  the  Inspector  General  working,  with  whistleblowers,  have  re- 
couped over  $5  billion  in  Medicare  fraud  judgments  and  settle- 
ments since  fiscal  year  1997  to  the  present.  The  data  we  have  de- 
veloped shows  that  the  government  is  getting  back  $9  for  every  $1 
spent  in  this  effort.  In  addition,  there  is  undoubtedly  an 
unmeasured  but  significant  deterrence  effect  of  these  cases  that 
has  contributed  to  the  decline,  the  noticeable  decline,  in  the  Medi- 
care error  rate. 
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Second,  I would  like  to  say  that  whistleblowers  are  the  key  to  the 
success  of  this  Medicare  antifraud  effort.  Almost  all  the  big  cases 
now  pursued  by  the  Department  of  Justice  are  those  brought  by 
whistleblowers.  For  example,  the  Department  of  Justice  indicated 
that  over  90  percent  of  its  False  Claims  Act  recoveries  in  fiscal 
year  2002  were  from  cases  initiated  by  whistleblowers. 

Third,  the  False  Claims  Act  cases  have  been  very  useful  in  spot- 
lighting areas  of  the  Medicare  reimbursement  scheme  that  facili- 
tate fraud.  One  such  area  is  the  misuse  of  the  AWP  mechanism  to 
pay  for  drugs  administered  by  physicians.  Drug  companies,  or  at 
least  some  of  them,  inflate  the  AWP  they  report  it  to  Medicare, 
then  charge  doctors  far  less  without  telling  the  government.  The 
point  of  this  appears  to  be  to  induce  doctors  to  buy  their  drugs  by 
creating  as  big  a spread  as  possible  between  what  they  charge  the 
doctors  and  what  the  doctors  are  reimbursed  by  Medicare.  They  are 
reimbursed  by  Medicare  at  95  percent  of  the  AWP  number.  This  is 
called  marketing  the  spread. 

Two  recent  very  large  settlements  of  False  Claims  Act  cases 
brought  by  whistleblowers  illustrate  the  problem:  One,  the  TAP 
Pharmaceutical  settlement,  and  the  other,  the  Astra-Zeneca  settle- 
ment. The  companies  make  competing  chemotherapy  drugs.  To  in- 
duce doctors  to  use  their  drugs  and  gain  market  share,  they  each 
inflated  their  AWP.  Apparently  they  each  sent  letters  to  the  other 
demanding  that  the  other  stop  doing  what  they  were  both  doing. 
Neither  quit,  but  instead  competed  to  jack  up  their  AWP.  When 
they  were  caught,  they  each  had  to  pay  back  hundreds  of  millions 
of  dollars  to  Medicare. 

I can’t  tell  the  Committee  how  to  do  it,  but  it  is  clear  that  the 
current  Medicare  drug  reimbursement  scheme  needs  to  be  fixed, 
and  fixed  as  soon  as  possible.  Thank  you. 

[The  prepared  statement  of  Mr.  Moorman  follows:] 

Statement  of  The  Honorable  James  W.  Moorman,  President,  Taxpayers 

Against  Fraud 

I wish  to  thank  the  Committee  on  Ways  and  Means  for  inviting  me  to  present 
a statement  at  this  important  hearing  on  waste,  fraud  and  abuse  in  programs  under 
the  Committee’s  jurisdiction.  My  name  is  James  W.  Moorman  and  I am  the  Presi- 
dent of  Taxpayers  Against  Fraud,  also  known  as  “TAF”  and  as  The  False  Claims 
Act  Legal  Center,  a position  I have  held  for  the  past  three  and  a half  years.  I am 
an  attorney  by  training  and  served  as  an  Assistant  Attorney  General  of  the  Depart- 
ment of  Justice  under  Attorneys  General  Griffin  Bell  and  Benjamin  Civiletti.  Be- 
tween my  service  at  Justice  and  TAF,  I was  a partner  in  the  law  firm  of 
Cadwalader,  Wickersham  & Taft. 

Taxpayers  Against  Fraud  and  its  sister  organization,  Taxpayers  Against  Fraud 
Education  Fund  (“TAFEF”),  are  non-profit  charitable  organizations  dedicated  to 
combating  fraud  against  the  Federal  Government  through  the  promotion  of  the  use 
of  the  qui  tarn  provisions  of  the  False  Claims  Act,  31  U.S.C.  §§  3729-33(“FCA”).  Qui 
tarn  is  The  unique  mechanism  in  the  FCA  that  allows  persons  with  evidence  of  fraud 
in  federal  programs  or  contracts  to  bring  suit  on  behalf  of  the  government.  TAF  and 
TAFEF  serve  to  inform  and  educate  the  general  public,  the  legal  community  and 
other  interested  groups  and  entities  about  the  FCA  and  its  qui  tarn  provisions. 
Based  in  Washington,  D.C.,  TAF  and  TAFEF  serve  to  increase  understanding  of  the 
FCA’s  importance  in  suppressing  fraud.  They  provide  information  to  whistleblowers 
and  their  attorneys,  publish  the  False  Claims  Act  and  Qui  Tam  Quarterly  Review 
and  other  educational  materials,  tile  amicus  curiae  briefs  in  important  cases,  and 
provide  testimony  on  issues  where  the  workings  of  the  FCA  are  relevant.  TAF  and 
TAFEF  maintain  a comprehensive  FCA  library  for  public  use,  and  a professional 
staff  available  to  assist  anyone  interested  in  the  FCA  and  qui  tarn.  For  more  infor- 
mation, see  www.taf.org. 
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Though  I understand  this  hearing  concerns  waste,  fraud  and  abuse  with  regard 
to  all  the  programs  within  the  Committee’s  jurisdiction,  I will  restrict  my  remarks 
to  fraud  in  the  Medicare  program.  In  September  of  2001,  TAF  published  a detailed 
report  addressing  Medicare  fraud,  titled  Reducing  Health  Care  Fraud,  prepared  by 
economist  Jack  A.  Meyer,  President  of  Mew  Directions  for  Policy.  Last  month  we 
published  an  update  of  that  report,  titled  Fighting  Medicare  Fraud:  More  Bang  for 
the  Buck,  also  by  Dr.  Meyer.  Both  reports  can  be  found  at  www.taf.org. 

Based  on  the  analyses  set  forth  in  these  reports,  for  the  five-year  period  FY1997- 
FY2001,  the  Federal  Government’s  civil  healthcare  fraud  recoveries  totaled  $3.1  bil- 
lion. Most  of  this  $3.1  billion  involved  fraud  against  Medicare,  though  a small  part 
involved  other  health  care  programs.  The  government’s  cost  to  recover  the  lost  Medi- 
care funds  was  an  estimated  $315  billion,  so  the  government  got  back  about  nine 
dollars  for  every  dollar  spent  to  investigate,  prosecute  and  recover  funds  lost  to 
fraudulent  Medicare  billings. 

I should  note  that  the  Justice  Department  has  publicly  stated  it  recovered  $980 
million  in  healthcare  fraud  cases  in  FY  2002,  most  of  which  involved  Medicare.  I 
also  note  that  False  Claims  Act  settlements  announced  so  far  this  year  involving 
Medicare  appear  to  be  in  the  billion  dollar  range,  bringing  the  amount  of  Medicare 
funds  recovered  through  the  use  of  the  FCA  during  the  seven  years  from  FY  1997 
through  FY  2003  to  over  $5  billion. 

I would  like  to  make  three  points  about  these  developments: 

FIRST,  the  Federal  Government  has,  through  the  use  of  the  FCA,  a highly  suc- 
cessful tool  for  fighting  Medicare  fraud.  In  addition  to  the  actual  money  recovered, 
which  is  significant  in  itself,  FCA  suits  have  created  a powerful  deterrent  to  fraud 
among  healthcare  contractors  doing  business  with  the  Federal  Government.  Anec- 
dotal evidence  points  to  changes  of  behavior  and  the  reduction  of  fraud  in  many  sec- 
tors of  the  healthcare  industry.  Factors  that  have  led  to  changed  behavior  include 
increased  provider  awareness  of  the  False  Claims  Act,  increased  awareness  on  the 
part  of  internal  watchdogs  and  whistleblowers  in  health  care  organizations,  regu- 
latory targeting  of  reimbursement  problem  areas  revealed  by  FCA  cases,  and  the 
inclusion  of  stringent  corporate  integrity  agreements,  or  CIAs,  in  FCA  settlements. 
All  of  the  activity  to  fight  fraud  on  the  part  of  the  Justice  Department,  the  Office 
of  the  Inspector  General  at  HHS  and  whistleblowers  has  contributed  to  a dramatic 
reduction  in  the  Medicare  error  rate  as  calculated  by  the  Office  of  Inspector  Gen- 
eral, which  fell  from  14  percent  of  fee  for  service  payments  in  1996  to  6.3  percent 
in  2001,  a reduction  of  55  percent  over  six  years. 

SECOND,  the  qui  tarn  provisions  of  the  False  Claims  Act  are  the  key  to  the  suc- 
cess the  government  has  had  in  fighting  Medicare  fraud.  Whistleblowers  provide  the 
Federal  Government  with  the  inside  information  it  needs  to  uncover  complex  busi- 
ness frauds — frauds  that  are  otherwise  invisible  to  federal  regulators.  For  example, 
the  FCA  settlements  with  the  Hospital  Corporation  of  America  (HCA)  involved  alle- 
gations stemming  from  the  hospitals’  use  of  two  sets  of  books,  one  for  the  benefit 
of  federal  regulators,  and  one  for  internal  purposes.  According  to  the  Department 
of  Justice,  of  the  $1.2  billion  in  False  Claims  Act  recoveries  in  FY  2002  in  all  fields, 
“Recoveries  associated  with  suits  brought  by  whistleblowers  . . . accounted  for  $1.1 
billion  in  settlements  and  judgments  during  the  fiscal  year.” 

A number  of  aspects  of  the  False  Claims  Act  are  responsible  for  the  mobilization 
of  whistleblowers  to  spark  successful  actions  on  behalf  of  the  Medicare  program,  but 
none  more  so  than  the  combination  of  the  provisions  for  treble  damages  and  the  pro- 
visions allowing  whistleblowers  to  receive  anywhere  from  15  to  30  percent  of  the 
awards  against  fraudfeasors,  depending  on  the  circumstances.  Historically,  the 
whistleblower  awards  have  run  about  16  percent,  but  I have  been  informed  that 
they  may  have  averaged  19  percent  in  FY2002. 

THIRD,  FCA  cases  frequently  reveal  flaws  in  the  Medicare  reimbursement  sys- 
tems that  foster  fraud.  A recent  example  are  cases  involving  drug  company  fraud 
against  Medicare  that  reveal  an  urgent  need  to  devise  an  alternative  to  the  current 
use  of  the  “Average  Wholesale  Price,”  or  “AWP”  mechanism  as  the  basis  for  reim- 
bursement for  prescription  drugs. 

Consider  the  case  of  drugs  that  are  administered  to  patients  by  physicians,  the 
principal  category  of  drugs  Medicare  now  pays  for.  One  fraudulent  marketing  tech- 
nique that  has  been  uncovered  by  whistleblowers  through  FCA  cases  is  called  “mar- 
keting the  spread.”  Under  this  technique,  a manufacturer  offers  the  physician  a 
deep  discount  on  the  price  of  the  drug  that  the  manufacturer  does  not  disclose  to 
the  Medicare  program.  The  concealment  yields  a windfall  gain  to  physicians  at  the 
expense  of  taxpayers  because  the  physician  keeps  the  “spread”  or  difference  between 
the  amount  the  government  program  pays  for  the  drug  and  the  discounted  price 
charged  by  the  manufacturer.  For  example,  if  Medicare  reimburses  a physician  at 
95  percent  of  the  AWP  for  a drug,  and  the  manufacturer,  in  order  to  induce  the  phy- 
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sician  to  prescribe  the  drug,  charges  him  only  25  percent  of  AWT,  the  physician 
keeps  the  spread  (70  percent  of  AWT).  This  revenue  is  in  addition  to  whatever  reim- 
bursement the  physician  receives  from  Medicare  for  actual  physician  services  pro- 
vided during  the  encounter  at  which  the  drug  was  prescribed. 

A manufacturer  can  increase  either  the  size  of  the  “spread”  or  the  amount  of  rev- 
enue it  receives  under  such  an  arrangement  (or  both)  by  raising  the  AWP  for  the 
drug.  If  the  AWP  is  $100  in  the  above  example,  the  physician  receives  $95  from  the 
government  for  administering  a drug  he  buys  for  only  $25,  making  $70  on  the 
spread.  To  increase  the  amount  the  manufacturer  makes  on  a prescription  while  en- 
abling the  physician  to  continue  to  receive  the  same  spread,  the  manufacturer  sim- 
ply raises  the  AWT  to,  say  $110.  The  government  now  pays  the  physician  95  percent 
of  $110,  or  $104.50.  The  physician  still  keeps  the  $70  spread  but  now  the  manufac- 
turer receives  $34.50,  an  increase  of  $9.50.  Alternatively,  if  the  manufacturer 
wished  to  increase  the  prescribing  physician’s  revenue,  it  could  increase  the  physi- 
cian’s spread  to  $79.50  by  continuing  to  charge  him  only  $25  for  the  drug.  In  either 
case,  the  increase  is  at  the  taxpayers’  expense. 

The  impact  of  marketing  the  spread  is  not  limited  to  the  federal  treasury.  It  also 
affects  Medicare  beneficiaries  to  whom  such  drugs  are  prescribed.  Under  Medicare, 
beneficiaries  are  responsible  for  a co-payment  of  20  percent  of  the  price  that  Medi- 
care pays — in  the  case  of  prescription  drugs,  20  percent  of  95  percent  of  AWT.  Thus, 
if  the  AWT  is  $100,  the  beneficiary’s  co-payment  requirement  is  20  percent  of  $95, 
or  $19.  If  the  doctor  only  pays  $25  to  the  manufacturer,  the  patient’s  co-payment 
is  equal  to  three-fourths  of  the  amount  the  doctor  pays.  In  some  cases,  patients  have 
paid  doctors  more  in  co-payments  than  the  drug  company  charged  the  physicians. 

Two  very  significant  settlements  of  cases  involving  these  issues  illustrate  the 
scale  of  the  problem  created  when  drug  companies  choose  to  market  the  spread. 
Both  cases  were  first  brought  to  the  government’s  attention  by  whistleblower  suits 
under  the  False  Claims  Act.  The  first  settlement,  involving  TAP  Pharmaceuticals, 
was  announced  by  the  U.S.  Attorney  in  Boston  on  October  3,  2001.  TAP  agreed  at 
that  time  to  pay  the  United  States  $559  million  for  marketing  the  spread  on  an  in- 
flated AWT  for  Lupron,  a prostate  cancer  chemotherapy  drug.  TAP  also  agreed  to 
pay  back  additional  money  to  states  for  Medicaid  fraud  and  also  to  pay  the  United 
States  a hefty  criminal  fine. 

Then,  on  June  20  of  this  year,  the  second  settlement  was  announced  by  the  U.S. 
Attorney  in  Wilmington,  Delaware  against  Astra-Zeneca  for  doing  the  same  thing 
for  its  drug,  Zolodex,  also  a prostate  cancer  chemotherapy  drug.  Astra-Zeneca  paid 
$355  million  for  a number  of  fraudulent  pricing  schemes,  the  largest  and  most  trou- 
bling of  which  was  for  marketing  the  spread  on  Zolodex  in  the  same  way  as  TAP 
marketed  the  spread  for  Lupron. 

WThile  I do  not  have  the  documents,  it  has  been  reported  that  TAP  Pharmaceutical 
and  Astra  Zeneca  exchanged  letters,  each  accusing  the  other  of  what  they  were 
doing  and  demanding  the  other  stop.  That  is  an  amusing  sidelight  to  a very  serious 
problem.  WTiat  is  really  of  interest  here  is  a very  malignant  incentive  to  commit 
fraud.  Because  Medicare  reimbursed  on  the  basis  of  AWP  numbers  as  reported  by 
the  companies,  and  because  the  companies  sold  their  drugs  to  physicians  and  the 
physicians  were  reimbursed  by  Medicare,  the  companies  saw  they  could  increase 
their  market  share  by  increasing  the  spread  between  what  they  charged  the  doctors 
and  what  Medicare  reimbursed  the  doctors.  They  did  this  by  inflating  the  AWT 
number,  effectively  using  the  taxpayers’  money  to  bribe  doctors  to  use  their  drugs. 
Thus  TAP  and  Astra-Zeneca  apparently  entered  into  a perverse  competition  to  see 
which  could  out-fraud  the  other,  with  the  idea  that  the  company  with  the  most 
fraudulently  inflated  AWP  would  gain  the  largest  market  share. 

I wish  to  say  in  closing  that  I am  not  competent  to  advise  this  Committee  as  to 
how  Medicare  should  pay  for  drugs.  But,  I am  competent  to  say  that  the  current 
system  fosters  fraud  and  Congress  should  take  corrective  action  as  quickly  as  pos- 
sible. 

Thank  you  again  for  providing  me  with  this  opportunity  to  present  my  statement. 


Mr.  SHAW.  Thank  you,  Mr.  Moorman.  Mr.  Rice. 
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STATEMENT  OF  MICHAEL  G.  RICE,  PRESIDENT,  UNITED 
COUNCIL  ON  WELFARE  FRAUD,  PHOENIX,  ARIZONA 

Mr.  RICE.  Mr.  Chairman,  Mr.  Cardin,  on  behalf  of  the  UCOWF, 
thank  you  for  the  opportunity  to  speak  to  you  today  regarding  child 
care  assistance  fraud. 

A major  goal  of  UCOWF  is  to  provide  maximum  efforts  towards 
the  prevention,  detection,  elimination  and  prosecution  of  welfare 
fraud,  and  to  effect  recovery  of  lost  taxpayer  moneys.  As  the  direc- 
tion and  manner  of  providing  assistance  to  the  needy  have 
changed,  our  Members  have  consistently  been  the  first  to  encounter 
and  address  the  program  integrity  aspects  inherent  in  those 
changes. 

The  block  grants  to  the  States  established  under  TANF  were 
aimed  in  part  in  providing  assistance  to  needy  families  so  that  chil- 
dren could  be  cared  for  in  their  own  homes  or  in  the  homes  of  rel- 
atives. Although  recognizing  child  care  is  essential  in  welfare  to 
work,  Congress  limited  the  percentage  of  block  grants  to  be  used 
for  administrate  costs,  which  include  the  expense  of  detecting  and 
investigating  fraud  and  abuse.  A child  care  fraud  case  is  more 
time-consuming  and  labor-intensive  than  investigation  of  other 
kinds  of  welfare  fraud.  Local  agencies  are  partly  reimbursed  for 
fraud  unit  costs  from  Federal  administrator  funds,  but  they  are  not 
permitted  to  credit  child  care  fraud  overpayment  recoveries  to  their 
fraud  funds.  As  a result,  child  care  fraud  programs  are  given  a 
lower  priority  than  those  that  provide  a monetary  incentive. 

The  cost  of  providing  child  care  is  significant,  and  a case  of  child 
care  fraud  can  result  in  a substantial  financial  loss  in  a very  short 
period  of  time.  The  extent  of  the  problem  nationwide  is  still  being 
evaluated,  and  many  States  have  not  kept  statistics.  Therefore,  re- 
cently UCOWF  conducted  a nationwide  survey  of  State  program  in- 
tegrity directors.  Forty-two  States  responded.  Forty  directors  were 
of  the  opinion  that  child  care  fraud  posed  a problem  in  their  States. 
Those  States  that  maintain  statistics,  fraud  was  discovered  in  up- 
ward of  69  percent  of  the  investigations  conducted,  with  total  an- 
nual discovered  fraud  amounts  ranging  from  $10,000  to  over  $1 
million.  Eighteen  States  administratively  penalized  program-vio- 
lating child  chare  recipients,  and  only  eight  penalized  violating  pro- 
viders. 

There  is  little  uniformity  in  the  manner  in  which  child  care  fraud 
is  addressed  by  the  States  apart  from  the  utilization  of  the  criminal 
justice  system.  Where  disqualification  of  TANF  and  food  stamp  pro- 
gram violators  is  mandated,  no  such  provision  exists  regarding 
child  care  recipients  or,  notably,  providers.  In  most  States  violating 
providers  remain  eligible  to  provide  government-paid  services. 

Child  care  fraud  can  be  committed  by  both  recipients  and  pro- 
viders individually  or  in  collusion  with  each  other.  A Rochester, 
New  York,  recipient  who  I prosecuted  claimed  that  her  brother  was 
caring  for  her  11  children.  Provider  checks  were  sent  in  her  broth- 
er’s name  to  her  mother,  who  cashed  them  and  split  the  money 
with  the  recipient.  The  brother  was  in  State  prison,  and  her  hus- 
band was,  in  fact,  residing  unreported  in  the  household,  and  he 
was  caring  for  the  children.  Restitution  was  limited  to  $77,000  be- 
cause agency  records  failed  to  cover  the  entire  period  of  the  fraud. 
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A Wyoming  provider  got  $41,600  over  1 and  a half  years,  claim- 
ing services  for  children  who  were  not  there  and  padding  the  hours 
for  those  that  were. 

A Minnesota  woman  applied  for  child  care  assistance  in  one 
county,  claiming  to  support  four  children  on  an  income  of  $3,100 
a month.  In  another  county,  however,  she  operated  an  in-home  day 
care  center;  was  paid  $854,000  over  6 years.  She  pleaded  guilty  to 
receiving  more  than  $134,000  and  fraudulently  received  child  care 
reimbursements . 

The  UCOWF  asked  the  Congress  to  demonstrate  its  commitment 
to  child  care  program  integrity  by  requiring  all  States  to  prepare 
a child  care  fraud  control  plan  which  requires  at  a minimum  proce- 
dures for  recovery  of  child  care  overpayments,  Federal  tax  inter- 
cepts for  child  care  overpayments,  disqualification  penalties  for 
child  care  recipients  and  providers  who  have  committed  an  inten- 
tional program  violation,  and  establishment  of  an  incentive  to  pro- 
mote anti-child-care  fraud  activity  by  crediting  child  care  fraud 
overpayment  recoveries  to  the  fraud  investigation  funds  of  the  indi- 
vidual States. 

Child  care  assistance  is  the  new  pot  of  gold  in  welfare  fraud.  It 
must  be  ensured  that  uniform  and  reasonable  criteria  are  estab- 
lished to  provide  and  receive  child  care  assistance,  that  applica- 
tions for  assistance  in  provider  status  are  properly  evaluated,  that 
funds  are  available  for  thorough  investigations  and  penalties  im- 
posed on  intentional  program  violators,  and  finally,  that  vehicles 
are  in  place  for  recovery  of  overpayments. 

On  behalf  of  the  UCOWF,  I thank  the  Committee  for  the  oppor- 
tunity and  honor  of  addressing  you  on  this  subject. 

[The  prepared  statement  of  Mr.  Rice  follows:] 

Statement  of  Michael  G.  Rice,  President,  United  Council  on  Welfare  Fraud, 

Phoenix,  Arizona 

Chairman  Thomas,  Congressman  Rangel,  members  of  the  committee:  On  behalf 
of  the  United  Council  on  Welfare  Fraud,  I wish  to  express  my  gratitude  for  the  invi- 
tation to  provide  written  and  oral  testimony  for  you  today  and  for  your  concerns  on 
the  topic  of  welfare  fraud  and  abuse,  particularly  in  the  area  of  child  care  assist- 
ance. 

About  the  United  Council  on  Welfare  Fraud  and  the  information  provided 
today: 

For  32  years  the  major  goal  of  the  United  Council  on  Welfare  Fraud  (UCOWF) 
has  been  to  provide  maximum  effort  towards  the  prevention,  detection,  elimination 
and  prosecution  of  welfare  fraud  in  its  many  forms  and  to  effect  recovery  of  taxpayer 
monies  lost  through  waste,  fraud  and  abuse  in  government  programs  designed  to 
aid  the  needy.  UCOWF’s  membership  currently  consists  of  welfare  investigators,  ad- 
ministrators, and  recovery  specialists,  as  well  as  fraud  prosecutors  from  47  states, 
the  District  of  Columbia  and  7 Canadian  provinces,  establishing  a network  from  Ha- 
waii to  Newfoundland. 

A primary  purpose  of  our  organization  has  always  been  the  promotion  of  effective 
and  efficient  administration  of  public  welfare.  As  the  direction  and  manner  of  pro- 
viding assistance  to  the  needy  have  changed  over  the  years,  our  members  have  con- 
sistently been  the  first  to  encounter  and  address  the  program  integrity  aspects  in- 
herent in  those  changes;  for  despite  how  well-intentioned  and  generous  a program 
may  be  in  aiding  people  truly  in  need,  there  will  always  be  those  who  will  try  to 
capitalize  on  opportunities  and  cheat  the  system. 

The  information  I provide  to  you  today  has  been  compiled  from  a survey  of  state 
welfare  fraud  directors  across  the  United  States  recently  conducted  by  the  United 
Council  on  Welfare  Fraud  and  from  the  submission  of  anecdotal  case  experiences 
and  observations  by  investigators,  prosecutors  and  administrators  who  have  been 
dealing  directly  with  the  problem  of  child  care  fraud.  I do  not  presume  to  speak  for 
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any  governmental  agency,  federal,  state  or  local,  I am  merely  relaying  information 
provided  by  our  members  and  other  interested  people  who  have  dealt  with  this  bur- 
geoning problem. 

Summary  of  the  problem: 

The  passage  of  the  Personal  Responsibility  and  Work  Opportunity  Reconcili- 
ation Act  of  1996  established  block  grants  to  the  states  for  “Temporary  Assistance 
to  Needy  Families,”  popularly  known  as  “TANF”,  aimed  in  large  part  at  promoting 
job  preparation  and  work  among  needy  families  and  providing  assistance  to  those 
families  so  that  children  could  be  cared  for  in  their  own  homes  or  in  the  homes  of 
relatives.  It  was  thus  clearly  recognized  that  child  care  was  a significant  factor  be- 
hind the  “welfare  to  work”  concept  underlying  the  legislation.  Additionally,  steps 
were  taken  to  address  program  integrity  issues  such  as  public  and  nutritional  as- 
sistance to  fugitive  felons  and  parole  violators,  individuals  convicted  of  drug-related 
felonies  and  sanctions  were  established  for  intentional  violators  of  means-tested 
public  and  nutritional  assistance  programs.  Incentives  were  provided  to  encourage 
the  states  to  pursue  delinquent  child  support  payments. 

Although  recognizing  child  care  as  essential  to  TANF  and  creating  therewith  Title 
VI,  the  Child  Care  and  Development  Block  Grants  Amendment  of  1996,  Con- 
gress also  restricted  the  use  of  any  TANF  block  grants  to  carry  out  state  programs 
pursuant  to  Title  XX  and  the  Child  Care  and  Development  Block  Grant  Act 
of  1990.  A limitation  of  15  percent  of  the  TANF  grant  to  a state  was  placed  on  ad- 
ministrative costs.  Administrative  costs  include  the  expense  of  detecting  and  inves- 
tigating fraud  and  abuse.  Further,  while  the  Child  Care  and  Development  Block 
Grants  Amendment  of  1996  appropriated  monies  to  be  used  to  establish  and  fund 
child  care  programs,  it  limited  the  amount  available  for  administrative  purposes  to 
5 percent  of  a state’s  grant  and  the  only  penalties  created  were  those  to  be  imposed 
on  the  states  for  improper  utilization  of  the  funds  allotted  to  them. 

The  emphasis  on  child  care  accompanying  TANF  resulted  in  an  increase  in  the 
amount  of  monies  expended  by  welfare  agencies  to  child  care  providers  of  many 
forms.  Not  all  child  care  providers  are  state-licensed  day-care  centers.  A large  por- 
tion consists  of  licensed  in-home  providers  and  a larger  percentage  is  “informal  pro- 
viders.” In  Minnesota,  for  example,  “legal  non-licensed”  providers  represented  nearly 
37  percent  of  child  care  providers  in  2002,  compared  to  32.8  percent  for  licensed  cen- 
ters and  27.6  percent  for  licensed  home  providers. 

Staff  reductions  caused  by  economic  conditions  and  grant  restrictions  have  re- 
sulted in  insufficient  screening  of  applications  to  receive  and  to  provide  child  care 
services  by  many  social  services  agencies.  Further,  the  investigation  of  child  care 
fraud  is  more  time  consuming  and  labor  intensive  than  that  of  other  types  of  wel- 
fare fraud,  such  as  TANF  and  Food  Stamp  fraud  cases.  Local  agencies  are  reim- 
bursed their  fraud  unit  costs  from  federal  administrative  funds  and  their  state 
share  of  fraud  and  non-fraud  overpayment  collections  but  they  are  not  permitted  to 
credit  child  care  fraud  overpayment  recoveries  to  their  fraud  funds.  As  a result, 
child  care  fraud  programs  are  given  a lower  priority  than  those  that  provide  a mon- 
etary incentive. 

The  UCOWF  Child  Care  Fraud  Survey: 

The  cost  of  providing  child  care  is  significant,  to  say  the  least,  (Virginia’s  Child 
Care  Program  budget  for  FY  2003  is  $115,000,000),  and  the  potential  for  fraud  is 
high.  From  my  own  experience  as  a welfare  fraud  prosecutor,  I can  assure  you  that 
a case  of  child  care  fraud  can  result  in  a substantial  loss  of  taxpayer  monies  in  a 
very  short  period  of  time.  The  extent  of  the  problem  nationwide,  while  recognized 
generally,  is  still  being  evaluated,  but  many  states  have  not  kept  statistics.  The 
United  Council  on  Welfare  Fraud,  in  an  effort  to  reach  a better  understanding  of 
the  extent,  nature  and  impact  of  cldld  care  fraud  across  the  nation,  conducted  a sur- 
vey in  2002. 

A questionnaire  was  sent  to  the  state  fraud  directors  of  each  of  the  states  and 
the  District  of  Columbia  seeking  information  on  whether,  in  their  view,  child  care 
fraud  was  a state  problem,  the  types  of  child  care  fraud  experienced  in  the  state, 
if  statistics  were  kept,  prosecution  was  pursued,  recoveries  made  and  penalties  im- 
posed in  cases  of  child  care  fraud.  Forty-two  states  responded.  The  document  con- 
taining the  full  list  of  questions,  eleven  in  all,  and  the  responses  is  too  large  to  in- 
clude with  my  written  testimony,  however  it  may  be  viewed  on  the  organization’s 
website,  ucowf.org. 

Forty  of  the  42  state  fraud  directors  polled  were  of  the  opinion  that  child  care 
fraud  posed  a problem  in  their  states  and  of  the  two  answering  in  the  negative,  one 
still  provided  examples  of  the  types  of  child  care  fraud  that  has  occurred  within  its 
boundaries. 
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Eighteen  states  had  not  been  keeping  statistics  on  child  care  fraud,  but  of  them, 
several  responded  that  the  local  county  agencies  administering  the  services  did 
maintained  fraud  databases.  In  those  states  that  did  maintain  detailed  statistics, 
fraud  was  discovered  in  upwards  of  69  percent  of  the  investigations  conducted  with 
total  annual  discovered  fraud  amounts  ranging  from  $10,000  to  over  $1  million. 

All  but  three  states  referred  fraud  cases  for  criminal  prosecution,  with  17  having 
specific  state  laws  regarding  child  care  assistance  fraud.  Twenty-three  relied  on 
other  state  statutes  to  address  criminal  activity.  Thirty-three  states  pursued  admin- 
istrative recovery  of  overpayments  of  child  care  assistance  to  recipients,  although 
some  could  only  collect  through  voluntary  repayments,  and  four  were  capable  of  re- 
covering from  providers  through  a reduction  in  subsequent  payments. 

Eighteen  states  administratively  penalized  program-violating  recipients  by  dis- 
qualification or  other  sanctions;  seven  undertook  disqualification  or  de-licensing  ac- 
tion against  violating  providers;  one  state  penalized  only  providers  but  not  recipi- 
ents and  the  remainder  had  no  penalty  provisions  or  relied  on  criminal  or  civil  res- 
titution procedures. 

An  analysis  of  the  results  of  this  survey  leads  me  to  the  conclusion  that  there  is 
little  uniformity  in  the  manner  in  which  child  care  fraud  is  addressed  by  the  states, 
apart  from  the  utilization  of  the  criminal  system.  Where  TANF  mandates  disquali- 
fication of  program  violators,  there  is  no  such  provision  in  the  area  of  child  care  as- 
sistance, particularly  with  respect  to  violating  providers.  A non-licensed,  or  infor- 
mal, child  care  provider  convicted  of  receiving  fraudulent  child  care  monies,  in  many 
states,  is  still  eligible  to  provide  child  care  services  and  receive  government  pay- 
ments without  regard  to  his  or  her  previous  fraud. 

The  types  of  fraud  observed  in  the  states  were  evenly  divided  between  recipient 
(client)  fraud  and  provider  fraud,  recognizing  instances  where  there  was  collusion 
between  both  parties  to  defraud  the  system. 

Types  of  Child  Care  Assistance  Fraud  and  Various  States’  experiences: 

Child  Care  Assistance  fraud  can  be  committed  by  both  recipients  and  providers 
individually  or  in  collusion  with  each  other. 

A recipient  may  understate  income  to  the  household,  rendering  the  household 
eligible  for  services.  This  can  be  done  by  underreporting  the  amount  of  hours 
worked  or  wages  earned  by  the  client,  failing  to  report  the  presence  of  a responsible 
wage  earner  in  the  household,  falsely  claiming  residence  in  the  county  or  falsely 
claiming  a child  care  expense  when  none  exists.  Failing  to  report  a loss  of  employ- 
ment or  claiming  non-existent  employment,  rendering  a client  ineligible  for  child 
care  services  also  constitutes  a fraud  on  the  system. 

In  one  recent  Colorado  case  a client  forged  her  pay  stubs  reducing  the  claimed 
amount  of  income  to  her  household.  As  a result  she  received  over  $12,000  in  child 
care  assistance  over  14  months  to  which  she  was  not  entitled. 

Two  Virginia  women  failed  to  report  that  their  husbands  were  employed  and  re- 
siding in  their  homes  resulting  in  losses  of  $16,482.00  and  $15,962.00,  respectively. 

A Minnesota  woman  falsely  reported  living  alone  when  her  able-bodied  husband 
was,  in  fact,  in  the  household  and  collected  more  than  $91,000  in  child  care  assist- 
ance over  four  years. 

In  another  Colorado  case,  a client  claimed  residence  in  one  county  while  residing 
in  another.  A recovery  of  $33,553.00  was  established  for  a two  year  period. 

A Rochester,  New  York  woman,  whom  I prosecuted,  claimed  that  her  brother  was 
caring  for  her  11  children.  Payments  were  sent  in  her  brother’s  name  to  her  moth- 
er’s address.  The  brother,  in  fact,  had  been  incarcerated  for  over  10  years  on  a rape 
conviction  and  her  husband  was,  in  fact  residing  in  the  household  and  caring  for 
the  children.  The  loss  amount  was  limited  to  $77,000  because  agency  records  failed 
to  cover  the  entire  period  of  the  fraud.  The  illegally  obtained  money  made  the  client 
ineligible  for  the  food  stamps  the  family  received  and  the  Section  8 housing  in  which 
they  resided. 

Another  Rochester  woman  stole  an  acquaintance’s  social  security  card,  established 
a vendor  account  using  the  acquaintance’s  social  security  number  and  her  own 
mother’s  address.  Twenty-seven  thousand  dollars  in  child  care  payments  were  sent 
to  her  mother  who  signed  the  checks  and  gave  them  to  the  recipient  over  a two  year 
period.  Free  care  for  five  children  was  provided  by  the  client’s  mother  and  her  85 
year  old  grandmother. 

In  Wyoming,  two  sisters  claimed  a third  was  providing  day  care  for  their  children 
when,  in  fact,  the  third  sister  was  fully  employed  and  they  were  not.  This  resulted 
in  a loss  of  $6,700  over  a period  of  14  months. 

Similarly,  two  Virginia  clients,  employed  by  the  same  company,  claimed  each  pro- 
vided services  for  the  other  when,  in  fact,  they  worked  the  same  hours.  A claim  of 
$36,474.00  was  established. 
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Another  Virginia  woman  failed  to  report  that  she  had  lost  her  job  on  three  sepa- 
rate occasions,  yet  continued  to  send  her  children  to  child  care  each  time.  The  over- 
payments totaled  nearly  $4000. 

Providers  can  commit  fraud  by  claiming  children  who  aren’t  being  watched,  by 
misrepresenting  the  number  of  hours  that  services  were  provided  or  by  charging 
more  to  care  for  government  funded  children  than  private  pay  children.  They  also 
engage  in  collusion  with  recipients  and  split  payments  to  which  they  are  not  enti- 
tled. 

A Wyoming  provider  got  $41,600  over  IV2  years  claiming  services  for  children  who 
were  not  there  and  padding  the  hours  for  those  that  were  there. 

A Colorado  provider  billed  $6,685  for  children  who  had  not  been  in  his  care  for 
4 months. 

Another  Wyoming  provider  filed  claims  for  children  who  were  not  in  attendance 
at  a rate  higher  than  that  charged  to  non-child  care  assistance  covered  children;  a 
claim  was  established  for  $112,800  for  a three  year  period  of  fraud. 

A Minnesota  couple  is  under  investigation  for  taking  kickbacks  from  a child  care 
center  that  billed  the  system  for  over  $41,000  from  November  2001  through  Decem- 
ber 2002  under  the  pretense  of  caring  for  the  couple’s  five  children. 

A California  client  sent  her  children  to  a free  child  care  center  and  claimed  that 
the  services  were  provided  by  a family  member.  The  two  split  $15,900  in  illegal 
child  care  payments. 

Cheats  can  take  both  forms.  In  a particularly  egregious  case,  a Minnesota  woman 
applied  for  child  care  assistance,  claiming  to  support  four  children  on  an  income  of 
$3,100  a month.  In  another  county,  however,  she  operated  an  in-home  day  care  cen- 
ter and  was  paid  $854,000  over  six  years.  She  pleaded  guilty  to  receiving  more  than 
$134,000  in  fraudulently  received  child  care  reimbursements. 

Recommendations: 

The  above  is  but  a smattering  of  “horror  stories”  I have  compiled  from  around  the 
nation;  I have  omitted  dozens  more.  They  add  up  to  a tremendous  loss  of  taxpayer 
monies  set  aside  for  legitimate  child  care  purposes  and  point  out  the  need  for  ade- 
quate checks  and  balances  in  the  system. 

The  United  Council  on  Welfare  Fraud  recommends  that,  due  to  the  substantial 
increase  in  child  care  funding  made  available  to  the  state  and  the  growing  number 
of  instances  of  fraud  in  the  Child  Care  Assistance,  Congress  should  demonstrate  its 
commitment  to  Child  Care  program  integrity  by  requiring  all  states  to  prepare  a 
child  care  fraud  control  plan  which,  while  allowing  flexibility  to  address  state-spe- 
cific needs,  requires,  at  a minimum: 

• Procedures  for  recovery  of  child  care  overpayments. 

• Federal  tax  intercepts  for  child  care  overpayments. 

• Disqualification  penalties  for  child  care  recipients  and  providers  who  have  com- 
mitted an  intentional  program  violation.  These  penalties  would  be  modeled 
after  and  be  similar  to  those  formerly  in  place  in  the  AFDC  program  (45  CFR 
235.112)  and  currently  in  place  in  the  Food  Stamp  program  (7  CFR  273.16  [b]). 

• Establishment  of  an  incentive  to  promote  anti-child  care  fraud  activities  by 
crediting  child  care  fraud  overpayment  recoveries  to  the  fraud  funds  of  the  indi- 
vidual states. 

UCOWF  gladly  offers  its  assistance  in  drafting  these  changes  to  existing  legisla- 
tion and  regulatory  provisions. 

Conclusion: 

Child  Care  Assistance  has  been  described  by  one  of  our  member  investigators  as 
“the  new  pot  of  gold”  in  welfare  fraud.  It  must  be  acknowledged,  pursued  and  pre- 
vented. Efforts  must  be  made  by  both  the  states  and  the  Federal  Government  to 
insure  that  uniform  and  reasonable  criteria  are  established  to  provide  and  receive 
child  care  assistance,  that  applications  for  assistance  and  vendor  status  are  properly 
evaluated,  that  funds  are  available  to  ensure  thorough  investigation  of  suspected 
cases  of  fraud  and  penalties  imposed  on  intentional  violators  of  the  program,  and 
that  procedures  and  vehicles  are  in  place  for  recovery  of  child  care  program  overpay- 
ments. 

Again,  ladies  and  gentlemen,  on  behalf  of  the  United  Council  on  Welfare  Fraud, 
I thank  you  for  the  opportunity  and  honor  of  addressing  you  on  this  subject. 


Mr.  SHAW.  Thank  you,  Mr.  Rice.  Mr.  Cardin. 
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Mr.  CARDIN.  Thank  you,  Mr.  Chairman.  Let  me  thank  all  of  our 
witnesses  for  their  testimony.  I found  it  very  helpful  to  hear  the 
different  problems  and  the  different  areas  that  are  under  the  juris- 
diction of  this  Committee. 

Mr.  Rice,  let  me,  if  I might,  start  on  the  child  care  and  on  the 
welfare  system.  In  1996,  Congress  made  a decision  to  change  the 
Federal  program  on  welfare.  The  basic  philosophical  change  was  to 
give  the  States  maximum  flexibility,  give  them  a set  amount  of  re- 
sources, no  longer  an  entitlement  based  upon  the  number  of  people 
receiving  services,  but  a predictable  funding  source  that  they  had 
discretion  to  use  as  they  saw  fit,  basically. 

A lot  of  the  child  care  money  comes  out  of  the  TANF  funds.  Al- 
though we  are  very  concerned  about  any  waste,  fraud  or  abuse  in 
the  system  as  it  relates  to  child  care,  it  is  basically  a State  resource 
issue,  because  if  the  moneys  are  not  used  properly,  the  moneys 
could  have  been  used  for  other  purposes. 

So,  I guess  my  question  to  you  is,  based  upon  your  observations, 
is  it  your  testimony  that  States  are  not  doing  as  good  a job  as  they 
should  in  making  sure  that  the  funds  are  properly  used?  Obviously, 
they  can  determine  a lot  of  the  eligibility  issues.  They  can  also  set 
up  their  own  internal  systems,  as  some  States  have  done — Georgia 
would  be  one  good  example;  but  is  it  your  testimony  that  States 
should  be  doing  a better  job  in  this  area? 

Mr.  RICE.  Well,  sir,  I think  there  are  a number  of  factors  in- 
volved here.  I think  there  is  a certain  naivete  among  the  eval- 
uators. I think  there  is  an  entitlement  mentality  that  exists  in 
some  States  where  the  moneys  are  there,  and  there  is  little  care 
about  going  into  the  program  integrity  aspects  of  it  and  verifying 
eligibility. 

Recent  economic  conditions  have  caused  a lot  of  States  to  reduce 
their  manpower,  so  that  the  opportunity  isn’t 

Mr.  CARDIN.  They  have  also  reduced  the  number  of  people  in 
the  programs.  My  understanding  is  that  the  State  of  Maryland  has 
frozen  any  new  individuals  from  getting  on  child  care  unless  they 
are  on  welfare. 

Mr.  RICE.  I think,  sir,  with  regards  to  this  particular  type  of  pro- 
gram, with  regards  to  the  child  care  programs,  I believe  that  has 
increased.  I think  there  have  been  a fair  number  of  new  cases  that 
have  come  in  where  people  have  actually  gone  to  work  and  have 
gotten  day  care.  There  are  a number  of  types,  of  different  types  of 
day  care  that  can  be  provided,  and  a large  percentage  of  them  in- 
volve informal  day  care  where  relatives  and  other  friends  are  actu- 
ally taking  care  of  other  people’s  children  without 

Mr.  CARDIN.  My  question  is,  are  the  States  looking  into  these 
issues? 

Mr.  RICE.  Yes,  sir,  they  are  beginning  to  look  at  them  now.  It 
has  only  come  up  in  the  last  couple  of  years  that  we  have  noticed 
the  increase  in  the  amount  of  loss  in  the  child  care  area. 

Mr.  CARDIN.  Thank  you.  Mr.  Burman,  the  EITC  was  actually, 
I think,  the  first  major  reform  in  welfare.  We  want  to  make  sure 
that  welfare — that  work  paid,  that  people  could  live  out  of  poverty 
on  a paycheck;  and  I think  it  has  been  a very  successful  program. 

We  are  obviously  concerned  about  any  fraud  or  any  waste  in  any 
of  our  programs.  I must  tell  you  I have  looked  at  this  letter  that 
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the  IRS  intends  to  send  out  to  a select  group  of  individuals  that 
they  believe,  I guess,  are  higher  risk;  and  the  form  itself,  I don’t 
know  what  I would  think  if  I received  this  form.  I am  somewhat 
puzzled  as  to  what  the  reaction  would  be,  as  to  how  I was  selected; 
it  is  not  really  spelled  out  in  the  letter.  The  form,  I just  looked  at 
quickly,  I have  not  looked  at  the  instruction  sheet;  maybe  we  ex- 
pect these  people  to  read  these  instruction  sheets,  but  I would  have 
trouble  filling  out  this  form. 

I don’t  know  what — what  is  your  reaction  to  this  effort? 

Mr.  BURMAN.  My  reaction  is  the  same  as  yours.  Actually,  the 
American  Bar  Association  tax  section  produced  a long  and  detailed 
set  of  suggestions,  one  of  them  was,  right  at  the  top  of  the  form 
to  say  what  is  the  form,  why  were  you  selected.  I think  Mr.  Rangel 
wrote  a letter  saying  that  the  IRS  should  tell  people  right  off  that 
they  are  not  being  selected  because  the  IRS  thinks  they  are  cheat- 
ing, that  in  fact  if  you  fill  out  the  form  and  you  are  eligible,  they 
want  you  to  take  the  credit. 

It  is  complicated.  It  is  confusing.  A lot  of  people  that  are  going 
to  get  the  form  don’t  speak  English.  A lot  of  them  are  not  very  well 
educated.  Some  of  them  may  have  cognitive  impairments.  A lot  of 
them,  the  IRS  is  going  have  a hard  time  finding,  because  low-in- 
come people  are  very  transient.  I estimate  that  100,000  low-income 
EITC  recipients  are  homeless  at  one  point  during  the  year.  If  they 
are  when  the  IRS  tries  to  track  them  down,  they  will  never  even 
get  the  form. 

Mr.  CARDIN.  I thank  you  for  that.  Mr.  Jordan,  if  I might,  I 
thank  you  for  your  work.  I think  your  agency  has  been  extremely 
helpful  in  bringing  to  our  attention  matters  of  particularly  the — in 
our  health  care  reimbursement  structures.  I have  heard  over  and 
over  again  from  physicians  and  from  durable  medical  equipment 
companies  that,  yes,  I understand  what  you  are  saying  about  ques- 
tionable claims,  but  in  many  cases  we  are  trying  to  get  needed 
services  for  the  people  that  we  are  responsible  to  treat,  and  that 
I don’t  know  why  you  call  it  fraud  or  abuse  if  I try  to  use  creativity 
to  get  needed  services  for  a senior  who  needs  particular  health  care 
needs. 

Durable  medical  equipment  companies  point  out  often  that  when 
you  compare  the  cost  of  a product  to  what  is  on  the  marketplace 
it  doesn’t  include  service,  which  is  part  of  their  operations. 

My  point  to  you  is  this:  We  don’t  tolerate  the  misuse  of  our  sys- 
tem. There  is  no  excuse  for  misusing  the  law.  The  law  is  the  law, 
and  reimbursement  should  be  matched  to  what  is  appropriate,  but 
in  your  work,  do  you  come  across  areas  that  if  we  had  more  sen- 
sitive reimbursement  structures,  the  amount  of  the  mistaken 
claims  might  be  significantly  reduced?  Is  that  part  of  what  you  do? 
If  you  do  or  do  not,  would  it  be  useful  if  that  information  was  made 
available  to  Congress? 

Mr.  JORDAN.  Let  me  say  that  when — what  we  see  at  the  De- 
partment of  Justice  end  up  being  what  are  called  the  sick  patients, 
that  is,  those  individuals  who  are  referred  to  us  who  have  already 
been  through  the  system,  or  companies  that  have  been  referred  to 
us  who  have  already  been  examined  for — for  potential  fraud. 

On  the  HHS  side,  they  will  look  and  work  with  those  companies 
to  try  to  determine  whether  there  is  something  that  amounts  to  a 
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paperwork  error  or  a documentation  error  before  coming  to  us  with 
a case.  We  take  special  care  to  make  certain  that  the  fraud  cases 
that  are  brought  are  against  companies  or  individuals  who  have 
really  abused  the  system;  that  is,  these  are  folks  who  claim  to  have 
provided  services  or  claim  to  have  provided  equipment  and  simply 
didn’t,  or  who  have  gone  far  beyond  what  would  be  called  a cre- 
ative use  of  the  system  and  have  really  committed  what  amounts 
to  intentional,  knowing  fraud  because  that  is  the  standard  that  we 
must  use  in  order  to  prove  a case  in  the  court. 

Addressing  the  second  part  of  your  question  with  respect  to  what 
information  could  be  provided  to  you  that  would  be  helpful,  I would 
suggest  that  a system,  or  a reform  to  the  system,  should  not  only 
address  those  individuals  who  commit  the  most  egregious  fraud 
that  we  see,  but  the  fraud  that  HHS  sees  or  the  problems  that 
HHS  or  the  Office  of  the  Inspector  General  there  sees.  They  would 
probably  be  better  able  to  address  that  concern  than  we  could  at 
the  Department  of  Justice,  since  we  really  see  the  worst  of  the  of- 
fenders. 

Mr.  CARDIN.  That  is  fair  enough.  I would  urge  a sensitivity  to 
try  to  get  the  right  policy.  There  is,  again,  no  excuse  for  fraudulent 
activities,  and  there  is  certainly  no  excuse  for  people  even  trying 
to  game  the  system  that  is  short  of  fraud.  It  is  useful  if  we  could 
get  information  that  would  make  the  system  more  acceptable  to  the 
people  who  participate;  and,  therefore,  they  may  be  more  willing  to 
help  us  root  out  those  who  are  committing  fraudulent  practices. 
Thank  you,  Mr.  Chairman. 

Mr.  SHAW.  Mr.  Brimacombe,  you  testified  about  the  diversion  of 
jet  fuel  into  the  trucking  industry.  How  serious  is  this  question  in 
terms  of  loss  of  Federal  dollars? 

Mr.  BRIMACOMBE.  With  the  jet  fuel? 

Mr.  SHAW.  Yes,  sir. 

Mr.  BRIMACOMBE.  Mr.  Chairman,  we  don’t  have  absolute  num- 
bers on  it.  I know  KPMG  did  do  a study,  and  they  identified  the 
potential  loss  per  year  of,  low  end,  just  under  $1  billion. 

Mr.  SHAW.  Repeat  that. 

Mr.  BRIMACOMBE.  One  billion  dollars  to  a maximum  of  $4  bil- 
lion. However,  the  IRS  doesn’t  have  any  good  figures  on  that. 

Mr.  SHAW.  Do  you  think  it  would  be  helpful  to  start  taxing  it 
at  the  refinery  rather  than  at  the  pump? 

Mr.  BRIMACOMBE.  Mr.  Chairman,  when  we  started  taxing  gas- 
oline at  the  rack,  we  substantially  decreased  the  abuses.  If  that  is 
projected  onto  jet  fuel,  it  seems  like  it  may  alleviate  some  of  the 
problems. 

Mr.  SHAW.  Thank  you.  Mr.  Moorman,  we  have — in  H.R.  1 we 
have  a demonstration  of  a new  kind  of  organization  to  track  down 
fraud  and  abuse.  You  mentioned  H.R.  1 in  your  testimony;  it  is  re- 
covery audit  firms. 

Does  your  organization  support  this  provision  and  do  you  believe 
that  providing  a percentage  of  the  recoveries  to  a firm  might  prove 
to  be  use  a useful  incentive? 

Mr.  MOORMAN.  Yes,  sir.  We  sent  in  a letter  supporting  that. 
We  believe  that,  like  in  the  False  Claims  Act,  in  fields  where  there 
were  awards  for  people  who  do  these  things,  there  is  a tremendous 
incentive  created.  We  did  note  that  where  the  evidence  indicates 
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that  people  are  liable  under  the  False  Claims  Act  they  should  also 
be  prosecuted  under  that  liability  Act,  when  these  recovery  audi- 
tors have  uncovered  that  liability  in  the  appropriate  cases. 

Mr.  SHAW.  I thank  you.  Mr.  Huse,  throughout  your  testimony 
you  highlight  the  fact  that  the  key  to  addressing  waste,  fraud  and 
abuse  is  often  the  enhanced  use  of  technology.  As  the  Agency  con- 
siders its  priorities  for  computer  system  enhancement,  what  prior- 
ities are  programs  to  deter  waste,  fraud  and  abuse  given? 

Mr.  HUSE.  I think  that  the  SSA  does  a good  job  trying  to  bal- 
ance the  competing  requirements  of  service  and  stewardship,  Mr. 
Chairman,  and  certainly  in  this  aspect  they  do  that. 

When  you  talk  about  the  very  expensive  systems  enhancements 
that  do  add  to  the  stewardship  side,  these  have  to  be  balanced 
against  the  competing  requirements  that  are  similarly  there  in  sys- 
tems enhancements  for  service.  These  are  triaged  and  put  in  a 
queue,  depending  upon  their  importance.  In  most  instances,  service 
does  trump  stewardship  because  Social  Security  exists  to  serve  as 
a social  insurance  entity. 

Mr.  SHAW.  We  also  know,  and  we  have  seen  this  particularly  in 
SSI  and  in  some  of  those  areas  where  computer  technology  is  al- 
most nonexistent,  that  SSA  really  hasn’t  come  out  of  the  Dark  Ages 
as  far  as  handling  some  of  these  filings  that  are  going  from  desk 
to  desk. 

I know  we  are  making  strides,  studies  are  being  taken.  Do  you 
think  that  we  are  sufficiently  funding  the  need  for  updated  equip- 
ment in  tech  in  the  Social  Security  system? 

Mr.  HUSE.  Based  on  the  budget  process  this  year,  it  seems  that 
the  appropriate  investment  is  being  made.  Our  work  indicates  that 
those  challenges  are  important.  The  Commissioner  would  be  in  a 
better  place  to  tell  you  whether  Social  Security  has  gotten  enough 
funding  in  its  appropriations,  but  it  appears  that  it  has. 

Mr.  SHAW.  Thank  you.  Mr.  Brimacombe,  the  Committee  on 
Transportation  Infrastructure  has  expressed  great  interest  in  this 
jet  fuel.  I am  a little  surprised  that  the  figures  you  give  are  as  low 
as  they  are.  Perhaps  we  should  look  to  see  exactly  howT  much  tax 
evasion  is  taking  place  when  jet  fuel  is  put  into  vehicles  that  are 
on  the  road  and  who  should  be  paying  these  types  of  taxes.  What 
exactly  is  jet  fuel,  and  does  it  go  into  diesels?  Is  that  where  it  is 
used  primarily? 

Mr.  BRIMACOMBE.  Mr.  Chairman,  jet  fuel  is  a kind  of  kerosene 
that  diesel  engines  can  run  on  various  types  of  products.  Jet  fuel 
is  a kind  of  kerosene  that  is  mixed  with  diesel.  Usually  we  find 
that  the  percentage  of  jet  fuel  included  in  a load  of  fuel  would  prob- 
ably run  10  to  15  percent,  sometimes  as  high  as  50  percent. 

Jet  fuel  is  blended  with  regular  diesel  fuel.  That  is  how  we  find 
it  on  the  highways.  We  actually  stop  trucks  and  we  conduct  fuel 
fingerprinting,  or  we  go  to  retail  outlets  or  wholesalers.  That  is 
how  we  discover  it. 

Mr.  SHAW.  We  will  make  your  testimony  available  to  the  other 
Committee  of  interest  on  this  to  see  whether  we  should  try  to  pur- 
sue this  with  legislation. 

I want  to  thank  all  of  you  on  the  panel  for  being  here,  for  your 
patience  in  staying  with  us  as  long  as  you  have,  and  I thank  Mr. 
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Cardin  for  sticking  with  us  on  this  hearing.  It  is  a most  important 
subject. 

I think  the  one  thing  that  is  the  biggest  deterrent  against  some- 
one paying  their  taxes  is  looking  out  and  seeing  that  the  govern- 
ment is  wasting  the  money  or  that  somebody  else  isn’t  paying  their 
fair  share.  I think  it  is  up  to  this  Committee  to  see  that  the  dollars 
are  spent  as  wisely  as  they  can,  as  efficiently  as  they  can;  and  that 
everybody  does  pay  their  fair  share,  and  that  this  is  done  fairly  and 
without  prejudice  to  anybody. 

Thank  you  very,  very  much.  I think  it  has  been  a great  hearing. 
We  are  now  adjourned. 

[Whereupon,  at  1:12  p.m.,  the  hearing  was  adjourned.] 

[Questions  submitted  from  Mr.  English  and  Mr.  Foley  to  Mr. 
Brimacombe,  and  his  responses  follow:! 

Question  from  Representative  Phil  English  to  Joseph  R.  Brimacombe 

Question:  Has  the  Administration,  in  its  calculations  on  these  HVUT  pro- 
posals, explored  the  cost  to  tax-compliant  companies  of  complying  with  the 
up-front  payment  mandate  and  decal  proof-of-payment  program?  What 
steps  would  the  Administration  take  to  avoid  the  creation  of  a black  mar- 
ket in  HVUT  decals? 

Answer:  We  realize  that  there  is  a cost/burden  for  the  time  value  of  money  that 
will  be  imposed  by  eliminating  the  installment  provisions  for  the  payment  of  this 
tax.  Under  the  current  system,  a taxpayer  pays  one  fourth  of  the  tax  for  each  vehi- 
cle per  quarter.  The  amount  of  the  tax  per  vehicle  is  based  on  the  gross  vehicle 
weight  (GVW).  The  tax  per  vehicle  ranges  from  a low  of  $100  on  a GVW  of  55,000 
pounds  to  the  maximum  tax  of  $550  for  vehicles  with  a GVW  of  over  75,000  pounds. 
The  maximum  impact  of  this  change  would  be  the  time  value  of  money  for  $137.50 
for  90  days,  $137.50  for  180  days  and  $137.50  for  270  days.  The  overall  impact 
would  be  determined  by  the  applicable  interest  rate  that  may  be  in  effect  at  any 
given  time.  We  currently  have  over  $50  million  in  defaulted  installment  agreements 
and  we  believe  this  is  a compelling  reason  to  make  a change  in  the  current  process. 

There  will  not  be  a charge  for  the  proof-of-payment  decal.  The  only  burden  im- 
posed is  the  task  of  attaching  the  decal  to  the  vehicle.  Use  of  the  decal  should  sub- 
stantially improve  compliance  and,  in  addition,  greatly  reduce  burdens  for  compliant 
taxpayers.  Inspectors  will  be  able  to  determine  through  a simple  visual  examination 
whether  a vehicle  is  in  compliance,  sparing  truck  operators  the  time-consuming 
process  of  producing  proof  that  the  tax  has  been  paid. 

We  are  aware  that  there  may  be  attempts  to  counterfeit  the  decals.  We  are  pur- 
suing several  possible  solutions  that  will  make  it  easy  for  us  to  determine  if  a decal 
is  counterfeit.  These  approaches  include  the  use  of  current  technology,  use  of  bar 
coding  and  other  identification  technologies  that  are  widely  used  in  private  industry. 


Questions  from  Representative  Mark  Foley  to  Joseph  R.  Brimacombe 

Question:  What  has  the  IRS  done  in  the  past  year  in  exploring  advanced 
technologies  that  will  enable  us  to  recover  these  lost  revenues? 

Answer:  We  are  making  improvements  in  the  reporting  system  that  tracks  fuel 
distribution.  ExSTARS  is  the  information  reporting  system  that  enables  the  IRS  to 
track  all  fuel  transactions  that  occur  within  the  fuel  industry’s  bulk  shipping  and 
storage  system — refineries,  pipelines,  barges,  and  terminals.  It  provides  tracking  ca- 
pabilities of  fuel  from  the  pipeline  system  to  the  point  of  taxation  for  the  Federal 
Excise  Tax  at  the  terminal  rack.  This  information  will  then  be  matched  by  the  IRS 
to  fuel  sales  transactions  reported  by  the  terminals  and  to  verify  the  tax  liabilities 
reported  on  the  quarterly  Forms  720. 

The  IRS  has  developed  a “fuel  fingerprinting”  technology  to  combat  fuel  tax  eva- 
sion occurring  “below  the  rack” — particularly  bootlegging,  smuggling,  and  adulter- 
ated fuel  through  “cocktailing”  or  blending  the  product.  Fuel  fingerprinting  is  a 
technique  that  examines  the  “chemical  fingerprint”  of  samples  taken  from  retail  sta- 
tions for  adulteration  or  for  a mismatch  with  samples  taken  from  the  terminal  racks 
that  normally  supply  those  stations.  This  technology  allows  for  the  detection  of 
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untaxed  kerosene  intended  to  be  used  as  aviation  fuel,  “transmix”  taken  out  of  pipe- 
lines, waste  vegetable  oils,  used  dry-cleaning  fluids,  and  other  chemicals  that  may 
be  mixed  with  diesel  fuel  and  find  their  way  into  the  tanks  of  trucks  on  the  road. 
Fuel  fingerprinting  provides  a more  efficient  and  comprehensive  method  to  monitor 
compliance  compared  to  traditional  audit  techniques. 

In  another  example,  the  IRS  is  also  developing  state-of-the-art  technology  to  iden- 
tify smuggling  of  motor  fuel  at  U.S.  border  points  of  entry  and  ocean-going  vessels 
and  barge  traffic  over  intercoastal  waterways.  Under  existing  processes,  illegal 
smuggling  activity  can  only  be  detected  by  physically  detaining  a truck  at  the  bor- 
der, reviewing  the  manifest,  extracting  a sample  from  the  storage  tank,  and  ana- 
lyzing the  sample  to  determine  if  the  substance  matches  the  description  on  the 
manifest.  The  IRS  is  working  with  the  Department  of  Energy’s  Pacific  Northwest 
National  Laboratory  (PNNL)  to  design,  develop,  and  test  a new  technology  called 
an  Acoustical  Identification  Device  (AID)  that  uses  hand-held  sonar  technology  to 
identify  the  liquid  contents  of  sealed  containers,  such  as  tanker  trucks. 

We  are  also  testing  various  “chemical  markers”  that  will  assist  in  our  efforts  to 
monitor  the  use  of  dyed  fuel.  We  have  encountered  instances  of  people  attempting 
to  remove  the  dye  by  chemical  means  or  hiding  the  dye  by  mixing  other  products 
with  the  fuel.  The  chemical  markers  are  invisible  to  the  eye  and  cannot  be  removed 
from  the  fuel.  Using  this  technology  we  will  be  able  to  detect  misuse  of  dyed  fuel 
despite  all  known  attempts  to  remove  or  alter  the  dye.  The  use  of  these  markers 
would  also  assist  in  our  attempts  to  monitor  fuel  that  is  smuggled  into  the  country. 

Question:  How  much  funding  has  been  set  aside  for  exploration  and  im- 
plementation of  these  technologies,  and  when  can  we  expect  to  see  a tech- 
nology put  into  use? 

Answer:  The  funding  for  the  development  of  these  technologies  is  included  in  the 
Administration’s  request  for  funding  in  the  Safe,  Accountable,  Flexible,  and  Efficient 
Transportation  Equity  Act  of  2003  (SAFETEA).  We  are  currently  using  fuel 
fingerprinting  and  we  are  training  our  personnel  and  state  personnel  from  Cali- 
fornia in  a prototype  deployment  of  the  Acoustical  Identification  Device  (AID).  Our 
plans  are  to  expand  the  use  of  the  AID  to  other  locations  that  have  a proximity  to 
the  Canadian  and  Mexican  borders  in  FY04.  If  our  budgetary  resources  permit,  we 
will  expand  the  use  of  this  device  to  areas  of  the  country  that  are  susceptible  to 
smuggling  through  water-borne  traffic. 

Question:  What,  if  any,  hurdles  remain  to  resolving  the  issue? 

Answer:  We  still  need  certain  legislative  changes  to  provide  us  with  additional 
tools  and  reporting  requirements  on  the  movement  of  fuel  into  and  within  the  coun- 
try. These  changes  and  the  funding  to  implement  them  are  part  of  the  Administra- 
tion’s SAFETEA  legislative  proposal. 


[Questions  submitted  from  Mr.  Herger  to  Messrs.  Huse  and  Rice, 
and  their  responses  follow:] 

Questions  from  Representative  Wally  Herger  to  the  Honorable  James  G. 

Huse,  Jr. 

Question:  How  many  dollars  are  waived  each  year?  Why  are  SSI  overpay- 
ment waivers  growing  faster  than  overpayment  collections?  Are  waivers 
appropriate  in  all  cases,  in  your  view?  What  would  you  do  to  tighten  this 
process? 

Answer:  Table  1 shows  the  amount  of  overpayment  dollars  the  Social  Security  Ad- 
ministration (SSA)  waived  for  each  of  the  last  5 Fiscal  Years  by  program.1 


1 The  waiver  statistics  shown  in  Table  1 were  provided  by  SSA. 
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Table  1 
(in  millions) 

FY 

1998 

FY 

1999 

FY 

2000 

FY 

2001 

FY 

2002 

5-Year 

Total 

OASDI 

Overpayments 

Waived 

$159.5 

$201.8 

$233.5 

$260.2 

$278.0 

$1,133.0 

SSI 

Overpayments 

Waived 

$91.1 

$145.2 

$194.4 

$174.3 

$196.7 

$801.7 

Total 

Overpayments 

Waived 

$250.6 

$347.0 

$427.9 

$434.5 

$474.7 

$1,934.7 

SSA  grants  Supplemental  Security  Income  (SSI)  overpayment  waivers  under  cer- 
tain situations  when  the  recipient  is  not  at  fault  for  the  overpayment.  Recovery  of 
an  overpayment  may  be  waived  if  such  recovery 

• would  be  against  equity  and  good  conscience, 

• impedes  effective  and  efficient  administration  because  of  the  small  amount  in- 
volved, or 

• defeats  the  purpose  of  the  SSI  Program. 

We  have  an  audit  underway  to  evaluate  SSA’s  controls  over  the  SSI  waiver  proc- 
ess and  determine  whether  SSI  overpayment  waiver  decisions  were  appropriate.2 
We  expect  this  work  to  be  completed  and  a final  report  issued  by  the  end  of  FY 
2004.  At  that  time,  we  can  share  the  results  of  the  audit.  Further,  we  will  make 
appropriate  recommendations  based  on  this  work,  if  necessary,  to  ensure  the  waiver 
process  is  working  as  intended  and  SSA  is  appropriately  granting  waivers. 

We  also  have  a second  audit  underway  assessing  the  overall  picture  of  SSI  over- 
payments over  the  last  7 years.3  This  audit  includes  a review  of  SSI  overpayment 
amounts — including  amounts  collected  and  waived.  We  expect  to  issue  a report  on 
the  results  of  this  audit  in  the  second  quarter  of  FY  2004;  and,  if  appropriate,  it 
will  also  include  recommendations  to  improve  SSA’s  efforts  to  identify,  prevent,  or 
recover  SSI  overpayments. 

Question:  Has  Social  Security  shared  its  prisoner  data  with  agencies  that 
provide  food  stamps,  unemployment  compensation,  and  veterans  and  edu- 
cation benefits?  Has  the  1999  ticket  to  work  legislation  kept  these  other 
benefits  from  flowing  to  prisoners?  Do  you  know  how  much  has  been  saved 
in  the  process? 

Answer:  Each  month,  SSA  obtains  and  processes  prisoner  data  from  over  5,000 
Federal,  State,  and  local  correctional  facilities  to  identify  and  stop  Old-Age,  Sur- 
vivors and  Disability  Insurance  (OASDI)  and  SSI  payments  to  those  who  are  incar- 
cerated and  therefore  ineligible  for  benefits  under  the  Social  Security  Act.  SSA’s  Ac- 
tuary estimates  $4.9  billion  in  savings  for  the  9-year  period  covering  Calendar  Years 
1995  through  2003  because  of  the  suspension  of  Social  Security  benefits  to  pris- 
oners. 

SSA  shares  its  prisoner  data  with  other  Federal  or  federally  assisted  cash,  food 
or  medical  assistance  programs  for  purposes  of  determining  eligibility.  Those  agen- 
cies include,  but  are  not  limited  to,  the  Department  of  Veterans  Affairs;  Department 
of  Education;  and  50  State  agencies  administering  the  food  stamp  program  under 
the  Department  of  Agriculture.  However,  we  do  not  accumulate  savings  attributed 
to  other  agencies’  use  of  SSA’s  prisoner  data.4 

Our  most  recent  report5  on  SSA’s  prisoner  program  was  issued  on  July  24,2003, 
and  it  can  be  found  on  our  website  at  www.ssa.gov/oig/ADOBEPDF/A-Ol-02- 
12018.pdf. 


2 SSA’s  Controls  Over  the  Title  XVI  Waiver  Process  (A-06-03-13077). 

3 SSI  Overpayments  (A-0 1-04-24022). 

4 The  Department  of  Veterans  Affairs’  Inspector  General  issued  a report — Evaluation  of  Ben- 
efit Payments  to  Incarcerated  Veterans  (9R3-B0 1-031) — in  February  1999  that  included  an  esti- 
mate of  $100  million  in  overpayments  to  incarcerated  veterans.  Also,  the  Department  of  Agri- 
culture estimated  in  1999  that  over  $50  million  a year  in  food  stamps  go  illegally  to  convicted 
felons  and  prison  inmates. 

5 Follow-up  Review  of  Prior  O/G  Prisoner  Audits  (A-0 1-02-12018),  July  2003. 
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Question:  Why  is  SSA  piloting  a project  requiring  photo  identification  for 
individuals  applying  for  disability  benefits?  Have  there  been  any  results 
from  this?  Do  you  know  if  other  government  benefit  programs  use  photo 
identification  to  confirm  that  people  claiming  benefits  are  who  they  say 
they  are? 

Answer:  SSA  is  conducting  pilot  projects  wherein  it  will  request  photographic 
identification  from  individuals  filing  for  Title  II  and  Title  XVI  disability  and  blind- 
ness benefits  in  specified  geographic  areas  covered  by  the  pilot  projects.  In  addition, 
SSA  will  require  that  individuals  allow  the  Agency  to  take  their  photograph  and 
make  these  photographs  a part  of  the  disability  claims  folder. 

This  pilot  is  being  conducted  to  determine  whether  photographic  identification 
will  strengthen  the  integrity  of  the  disability  claims  process  by  helping  to  ensure 
the  individual  filing  the  application  is  the  same  individual  examined  by  the  physi- 
cian conducting  the  consultative  examination.  Specifically,  the  pilot  is  to  test  and 
gather  information  in  the  use  of  photographic  identification  to  address  the  issue  of 
complicit  impersonation  in  the  disability  claims  process.  Complicit  impersonation  is 
accomplished  when  an  individual,  posing  as  the  intended  claimant,  and  with  the 
consent  of  the  claimant,  responds  to  a consultative  examination  appointment  to  mis- 
represent the  claimant’s  true  medical  condition  or  provides  false  or  misleading  infor- 
mation that  affects  eligibility  during  interviews  with  SSA  field  office  employees. 

SSA  and  the  Office  of  the  Inspector  General  have  noticed  an  upward  trend  in  the 
number  of  such  instances.  It  has  become  apparent  that  we  need  to  strengthen  our 
procedures  for  identity  verification.  The  photographic  identification  process  should 
give  SSA  an  economical  yet  effective  means  of  providing  improved  identity  docu- 
ments to  physicians  who  conduct  consultative  examination. 

Final  rules  for  this  6-month  pilot  were  published  in  the  Federal  Register  on  May 
1,  20036;  and  the  pilot  is  scheduled  to  run  from  June  1 through  November  30,  2003. 
SSA  will  evaluate  the  results  of  the  pilot  and  expand  or  modify  the  procedures  ac- 
cordingly. 

To  our  knowledge,  the  Food  Stamp  Program — under  the  U.S.  Department  of  Agri- 
culture— uses  photographic  identification  to  confirm  that  people  claiming  benefits 
are  who  they  say  they  are. 


Questions  from  Representative  Wally  Herger  to  Michael  G.  Rice 

Question:  In  general,  once  a child  care  fraud  case  results  in  an  overpay- 
ment and  is  successfully  prosecuted,  what  percentage  of  the  overpayment 
is  recovered?  Are  any  child  care  fraud  cases  rectified  without  court  action 
or  procecution?  For  the  cases  you  have  prosecuted,  do  you  think  the  pen- 
alties available  were  strong  enough? 

Answer:  At  this  time  most  states  have  not  maintained  statistics  on  the  percentage 
of  recovery  as  the  local  agencies,  usually  county-administered,  are  responsible  for 
providing  care  and  payments.  Administrative  recovery  depends  on  whether  the  re- 
cipient is  in  receipt  of  public  assistance  which  can  be  reduced  to  recoup  the  loss. 
A recoupment,  usually  anywhere  from  10%  to  20%  of  the  public  assistance  grant, 
is  the  primary  means  of  recovering  overpayments  of  assistance,  either  fraud  or  non- 
fraud  related.  Some  states,  such  as  Maryland,  recover  fraud  losses  at  a higher 
recoupment  percentage  than  non-fraud  losses.  If  the  recipient  is  working,  however, 
the  base  assistance  grant  would  not  be  very  high  and,  therefore,  the  recovery 
amount  would  be  low  and  full  repayment  would  take  a long  time. 

If  the  recipient  of  the  child  care  is  not  on  assistance,  or  disqualified  from  receiving 
assistance  because  of  the  fraud,  administrative  recovery  becomes  impossible  until 
such  time  as  they  begin  receiving  assistance  again.  Counties  have  resorted  to  civil 
judgments  and  collections  and  criminal  court-ordered  restitution,  but  again,  the  per- 
centages vary  nationwide.  Monroe  County,  New  York  DSS  estimates  less  than  50% 
of  the  fraud  losses  recovered,  while  Roanoke  City,  Virginia  claims  to  obtain  full  re- 
covery, although  that  is  primarily  done  through  the  criminal  justice  system.  Those 
cases  that  Roanoke  pursues  civilly  may  take  years,  however.  Fraudulent  providers 
are  generally  not  subject  to  administrative  recovery,  although  Colorado  and  Wyo- 
ming do  recover  from  subsequent  payments  to  the  provider.  Again,  most  states  do 
not  disqualify  providers  who  have  committed  an  intentional  program  violation. 


6 Federal  Register,  Volume  68,  Number  84,  Pages  23192  through  23195,  dated  May  1,  2003 
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Whether  a case  is  pursued  criminally  or  administratively  depends  on  the  arrange- 
ment the  agency  may  have  with  the  local  prosecutor.  Cases  are  generally  accepted 
for  prosecution  based  upon  the  dollar  amount  of  the  loss  and  strength  of  the  proof. 
While  I was  prosecuting  welfare  fraud,  my  threshold  amount  went  from  $5000  down 
to  $1000  over  a 6 year  period.  Child  care  fraud  is  an  area  where  the  dollar  amount 
of  the  loss  can  rise  rapidly,  so  thresholds  are  met  easily.  However,  from  the  re- 
sponses I received  from  the  Board  members,  the  preferred  response  is  administra- 
tive action  which  may  be  coupled  with  criminal  action.  Some  states  implement  dis- 
qualification procedures  similar  to  those  for  Food  Stamps  and  TANF,  but  not  all. 

For  the  cases  that  I prosecuted,  the  available  penalties  were  certainly  strong 
enough;  the  difficulty  was  in  convincing  the  judges  to  utilize  them.  The  general  judi- 
cial feeling  in  the  metropolitan  areas  in  New  York  State  is  against  incarceration  of 
welfare  frauds,  generally,  and  very  few  of  the  hundred  of  defendants  I prosecuted 
were  incarcerated.  Mostly,  the  sentence  was  to  probation  and  restitution.  The 
woman  who  stole  $77,000  through  child  care  fraud  over  a nine-year  period  was  sen- 
tenced to  prison  for  IVz  to  4 years,  but  that  was  primarily  because  the  amount  of 
the  fraud  was  so  great  that  the  judge  felt  compelled  to  send  her  to  prison.  Cases 
involving  lesser  amounts  would  not  result  in  jail  time.  This  situation  is  usually  dif- 
ferent in  rural  counties  and  in  other  parts  of  the  country,  however. 

Question:  Based  on  the  examples  cited  in  your  testimony,  there  are  indi- 
viduals out  there  devising  and  implementing  schemes  to,  in  effect,  take 
child  care  money  from  needy  families  to  line  their  own  pockets.  With  $11 
billion  used  for  child  care  in  fiscal  year  2001,  even  a small  percentage  of 
abuse  could  really  add  up.  Just  how  widespread  do  you  think  fraud  is  in 
the  child  care  system?  How  many  dollars  are  being  taken  out  of  the  system 
each  year?  What  is  the  best  way  to  stop  it? 

Answer:  As  I stated  in  my  testimony,  40  of  the  42  states  responding  to  the 
UCOWF  survey  stated  that  child  care  fraud  was  a problem.  The  fraud  is  wide- 
spread. One  worker  from  Virginia  told  me  that  40%  to  50%  of  her  child  care  cases 
involved  some  sort  of  fraud.  This  percentage  was  echoed  by  workers  in  Minnesota. 
Other  states  reported  lower  percentages  of  overpayments  in  general,  but  upward  of 
60%  of  those  overpayments  were  fraud-related.  The  consensus  at  the  State  Fraud 
Directors’  meeting  last  March  was  that  50%  of  child  care  cases  involved  fraud. 
These  figures,  though,  are  just  estimates.  In  my  opinion,  when  the  1996  legislation 
provided  for  child  care  monies  to  be  available,  no  one  thought  about  the  possibility 
of  fraud  in  the  system  and  the  states  weren’t  ready  for  it.  It  wasn’t  thought  to  start 
keeping  statistics  on  child  care  fraud  until  it  was  suddenly  realized  that  it  was  hap- 
pening. A dollar  amount  can’t  be  placed  on  the  losses  because  of  this.  A safe  edu- 
cated guess  would  place  the  losses  in  the  vicinity  of  at  least  one-third  of  the  $11 
billion  you  refer  to. 

Because  child  care  fraud  takes  on  many  forms,  there  is  no  one  best  way  to  stop 
it.  Part  of  the  problem  is  in  finding  and  investigating  it.  This  has  become  more  dif- 
ficult because  of  the  economic  downturn  which  caused  layoffs  of  the  investigators 
whose  job  it  was  to  prevent  losses.  Also,  the  percentage  of  the  TANF  block  grants 
created  in  1996  which  could  be  used  for  administrative  purposes  was  limited  to  15% 
of  the  grant  and  the  amendment  providing  money  for  child  care  limited  to  5%  for 
administrative  purposes.  These  “administrative”  purposes  included  investigation 
funds  and  front-end,  or  eligibility,  evaluations.  Throwing  money  at  a problem  has 
not  been  a solution  I have  endorsed  in  the  past,  but  allowing  the  states  to  maintain 
a portion  of  the  overpayment  monies  they  recover  and  permitting  recovery  from  vio- 
lating recipients  and  providers  through  income  tax  return  intercepts  would  fund  the 
investigators  and  evaluators  who  could  address  the  problem  of  eligibility.  Couple 
that  with  stricter  requirements  for  establishing  recipient  eligibility  and  provider  ac- 
countability and  a major  portion  of  the  problem  would  be  addressed. 

Question:  Would  you  please  briefly  review  the  general  process  an  indi- 
vidual goes  through  to  get  child  care  assistance  and  outline  the  types  of 
documentation  about  income,  work  schedule,  number  of  children,  etc.  that 
they  might  be  required  to  show?  In  your  experience,  do  you  find  that  most 
people  are  truthful?  Please  also  review  for  us  how  child  care  providers  be- 
come eligible  to  provide  services  and  be  paid  with  taxpayer  dollars. 

Answer:  Application  for  child  care  assistance  generally  requires  the  completion  of 
an  application  outlining  the  household’s  size  and  income.  Most  states  require  inde- 
pendent verification  of  this  information  through  birth  certificates  and  wage  stubs; 
some,  however  do  not.  Most  states  do  not  require  an  in-person  interview.  Applica- 
tions and  recertifications  of  eligibility  are  done  over  the  phone,  by  mail  and,  in  some 
states,  via  the  internet.  This  is  the  area  where  the  problem  exists.  Until  my  large 
case  was  discovered,  the  local  DSS  agency  was  not  verifying  the  information  pro- 
vided by  the  recipient  family  and  no  steps  were  taken  to  validate  the  claims  of  eligi- 
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bility  or  the  existence  of  the  provider.  “Front-end”  eligibility  determinations  were 
being  conducted  in  TANF  and  Food  Stamp  claims,  but  not  in  child  care.  Either 
through  naivety  or  the  existence  of  an  “entitlement  mentality”  on  the  parts  of  the 
administrators  of  the  program,  the  concept  of  fraud  in  that  aspect  of  the  system 
wasn’t  envisioned.  Needless  to  say,  when  the  $77,000  fraud  was  discovered  here  in 
Monroe  County  all  cases  were  reviewed  and  several  frauds  discovered.  Also,  in-per- 
son application  procedures  were  implemented.  Not  all  states  are  doing  that  however. 

Most  people  are  truthful,  in  the  opinion  of  UCOWF’s  Board  members,  but  some 
have  found  that  as  much  as  50%  of  their  clients  have  shown  themselves  to  be  dis- 
honest. 

Child  care  providers  may  be  state-licensed  day-care  center  providers  who  have 
complied  with  state  regulations  regarding  safety,  diet,  number  of  staff  members, 
and  so  forth.  These  are  regularly  inspected  facilities.  Each  state  has  one  or  more 
classifications  of  this  type  of  provider  and  they  are  fairly  well  regulated. 

States  vary,  however,  on  what  New  York  calls  “informal  providers”  or  friends  or 
family  members  who  are  retained  to  watch  a recipient’s  child(ren)  while  the  recipi- 
ent works  or  goes  to  school.  In  Monroe  County,  the  procedure  simply  required  the 
provider  to  obtain  a “vendor  number”  from  the  county  and  for  the  recipient  to  name 
the  provider  on  the  child  care  application.  Monthly  attendance  records  would  be 
sent  in  and  payments  made  directly  to  the  vendor.  No  in-person  verification  was  re- 
quired. Some  states,  such  as  South  Dakota,  are  stricter  in  requiring  proof  of  quali- 
fications to  provide  care  and  receive  payment,  but  others,  like  Iowa,  and  Ohio,  are 
like  New  York.  This  has  led  to  a number  of  child  care  cases  involving  identity  theft. 

Question:  Are  certain  states  using  more  aggressive  techniques  to  deter 
and  penalize  individuals  participating  in  child  care  fraud?  If  so,  which 
states  are  they  and  what  are  they  doing?  What  is  the  best  way  for  us  to  en- 
courage states  to  be  more  proactive  in  finding  and  stopping  child  care 
fraud? 

Answer:  Some  states  are  being  aggressive  in  their  approaches  to  the  problem.  Ar- 
kansas, Maryland,  Minnesota,  Nebraska  and  Ohio  are  among  the  states  that  have 
implemented  Administrative  Disqualification  procedures  similar  to  those  in  the 
Food  Stamp  Program.  This  addresses  the  problem  of  the  fraudulent  recipient.  I do 
not  know  of  many  states  that  utilize  a similar  procedure  for  providers,  although  to 
do  so  would  be  beneficial  as  a large  percentage  of  fraud  cases  involve  collusion  be- 
tween recipients  and  providers  and,  in  many  states,  a program-violating  provider  is 
not  sanctioned  from  being  a provider  in  the  future. 

Again,  an  incentive  to  prevent  and  pursue  child  care  fraud  in  the  form  of  retained 
recovered  child  care  overpayments  would  permit  agencies  to  hire  more  investigators 
and  front-end  evaluators.  Tax  return  intercepts  would  assist  in  effecting  these  recov- 
eries, as  court-ordered  restitutions  and  civil  collections  recover  only  so  much  of 
fraud  losses. 

As  I inartfully  attempted  to  explain  to  Congressman  Cardin  on  July  17th,  while, 
in  1996,  Congress  did  provide  monies  to  the  states  to  be  used  as  they  deemed  nec- 
essary to  implement  the  programs,  there  appears  to  have  been  no  anticipation  of 
fraud  in  the  child  care  system  and  no  provision  made  to  address  it  in  addition  to 
fraud  in  TANF  and  Food  Stamps.  The  limitations  on  funds  available  for  administra- 
tive purposes  restricted  investigations  in  the  child  care  area  and  little  was  done  to 
address  it  until  it  became  recognized  as  a major  problem.  While  welfare  caseloads 
diminished,  child  care  cases  increased,  and  accordingly,  so  did  child  care  fraud 
cases.  Economic  conditions  reduced  the  number  of  agency  staff  to  address  child  care 
fraud  and  the  problem  became  bigger.  Efforts  are  being  made  to  combat  child  care 
fraud,  but  the  incentives  I mentioned  are  necessary,  along  with  federally  required 
responses  to  fraud  similar  to  those  required  under  TANF  and  in  the  Food  Stamp 
Program. 

Thank  you  for  your  interest.  We  in  the  United  Council  on  Welfare  Fraud  are  hon- 
ored and  pleased  that  our  input  was  sought.  We  are  always  available  to  collaborate 
in  finding  ways  to  ensure  that  those  who  truly  need  public  assistance  are  the  ones 
who  receive  it.  I include  as  attachments  to  the  e-mailed  version  of  this  response, 
the  UCOWF  Child  Care  Survey  results  and  the  responses  of  five  of  our  members 
to  your  questions. 


[Submissions  for  the  record  follow:] 
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Statement  of  the  Honorable  Gordon  S.  Heddell,  U.S.  Department  of  Labor, 
Office  of  Inspector  General 

In  the  statement  we  are  submitting  for  the  record,  we  focus  on  the  Unemployment 
Insurance  (UI)  program,  and  the  Black  Lung  Disability  Trust  Fund,  which  are  both 
under  DOL’s  jurisdiction.  Our  work  in  both  programs  over  the  years  has  found  in- 
stances of  fraud,  waste,  or  abuse. 

Unemployment  Insurance  Program 

The  Unemployment  Insurance  (UI)  program  is  the  Department  of  Labor’s  largest 
income  maintenance  program.  This  multibillion-dollar  program  provides  income 
maintenance  to  individuals  who  have  lost  their  jobs  through  no  fault  of  their  own. 
While  the  framework  of  the  program  is  determined  by  Federal  law,  the  benefits  for 
individuals  are  dependent  on  state  law  and  are  administered  by  State  Workforce 
Agencies  in  53  jurisdictions  covering  the  50  states,  the  District  of  Columbia,  Puerto 
Rico,  and  the  U.S.  Virgin  Islands,  under  the  oversight  of  the  Department  of  Labor. 

1.  A current  estimate  of  the  magnitude  (in  dollars)  of  waste,  fraud,  and 

abuse  within  the  Department’s  mandatory  programs: 

• In  fiscal  year  (FY)  2001,  the  states  identified  and  reported  $699  million  in  ac- 
tual UI  overpayments.  Of  this  amount,  the  largest  single  cause  ($227  million 
or  about  32%)  of  detected  overpayments  was  unreported  claimant  earnings. 
Other  causes  for  overpayments  include  a variety  of  eligibility  reasons  such  as, 
failing  to  do  a work  search,  being  terminated  by  an  employer  for  a reason  that 
does  not  qualify  for  UI,  and  not  qualifying  for  the  benefit  amount  received  be- 
cause of  insufficient  base  period  wages.  For  FY  2002,  the  states  identified  $908 
million  in  overpayments. 

• The  Employment  and  Training  Administration’s  (ETA’s)  Benefit  Accuracy  Meas- 
urement (BAM)  system  projected  claimant  overpayments  at  $2.45  billion  in  FY 
2001  and  $3.4  billion  in  FY  2002.  Of  the  FY  2001  projected  amount,  ETA  esti- 
mated fraud  related  overpayments  to  be  $580  million  while  non-fraud  overpay- 
ments were  estimated  at  $1,865  billion. 

» For  the  one  year  period  ending  June  3,  2003,  OIG  investigations  involving  the 
UI  program  have  resulted  in  68  indictments,  58,  convictions,  and  $5.3  million 
in  monetary  results. 

2.  The  general  nature  of  these  problems  and  how  long  they  have  persisted: 

• According  to  ETA’s  projections,  for  FY  2001,  fraud  made  up  about  25%  of  the 
projected  overpayments.  Fraud  was  perpetrated  through  fictitious  employer 
schemes,  internal  embezzlement,  and  false  claims  established  through  identity 
theft. 

• The  balance  of  overpayments,  about  75%,  is  considered  non-fraud  overpay- 
ments. Such  overpayments  can  occur  when  a state  establishes  and  pays  a claim, 
only  to  later  discover  that  the  claimant  was  not  eligible  for  other  reasons.  Non- 
fraud overpayments  can  also  occur  when  a claimant’s  earnings  for  a claimed 
week  of  unemployment  exceed  state  law  minimum  earnings. 

• ETA  has  projected  unemployment  benefit  overpayments  since  1987.  Despite 
ETA’s  quality  control  program,  including  BAM,  the  UI  overpayment  rate  has  re- 
mained steady  at  between  8—9%  for  the  past  12  years. 

• From  an  investigative  perspective,  based  on  recent  casework,  the  OIG  is  con- 
cerned about  organized  crime  fraud  activity  in  the  UI  program.  We  have  con- 
ducted several  investigations  that  illustrate  exploitation  by  organized  crime 
groups  of  the  UI  program  through  the  use  of  identity  theft. 

3.  Illustrative  examples  of  these  problems: 

• In  addition  to  instances  of  millions  of  dollars  of  overpayments  resulting  from 
unreported  claimant  earnings  and  a variety  of  eligibility  issues,  the  OIG  con- 
tinues to  investigate  fraud  within  the  UI  program.  Some  recent  examples  in- 
clude: 

d A Washington  state  man  was  sentenced  and  ordered  to  pay  nearly  $700,000 
in  restitution  in  connection  with  UI  fictitious  employer,  private  insurance, 
and  credit  card  schemes  he  orchestrated  for  more  than  10  years.  The  inves- 
tigation revealed  that  he  orchestrated  these  schemes  using  multiple  identities 
and  fraudulently  obtained  Social  Security  numbers.  He  set  up  multiple  ficti- 
tious businesses  in  Washington  state  and  submitted  false  quarterly  wage  re- 
ports, enabling  him  to  draw  more  than  $100,000  in  UI  benefits. 
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A New  Jersey  man  who  used  fictitious  companies  to  file  false  UI  applications 
was  sentenced  and  ordered  to  pay  back  more  than  $320,000  he  fraudulently 
obtained  from  the  New  Jersey  UI  program. 

A California  man  filed  more  than  30  fraudulent  UI  claims  totaling  $130,000 
using  identities  of  Los  Angeles  City  and  County  employees  stolen  from  a cred- 
it union. 

Thirteen  members  of  a Mexican  non-traditional  organized  crime  group  were 
indicted  on  charges  of  conspiracy,  mail  fraud,  identity  theft,  and  money  laun- 
dering in  connection  with  more  than  $10  million  in  fraudulent  UI  claims.  The 
investigation  revealed  that  they  defrauded  the  California,  Washington,  Ne- 
vada, and  Arizona  Unemployment  Insurance  programs  through  the  use  of  at 
least  3,000  stolen  identities  obtained  from  payroll-servicing  companies. 

: Six  members  of  a Mexican  family  living  in  California  were  indicted  on  charges 
of  conspiracy,  mail  fraud,  identity  theft,  and  money  laundering  for  defrauding 
the  State  of  California  UI  program.  The  investigation  revealed  that  the  fam- 
ily, which  constituted  a criminal  group,  opened  approximately  100  mailboxes 
and  established  several  business  bank  accounts  to  allegedly  launder  over  $3 
million  dollars  obtained  from  fraudulent  UI  checks. 

4.  What  actions  are  being  taken  to  eliminate  or  reduce  these  problems: 

• In  1987,  ETA  implemented  a Quality  Control  program  to  address  federal  regu- 
lations (20  CFR  602.1)  that  directs  the  UI  system  to  implement  a Quality  Con- 
trol program.  A key  component  of  this  program  was  the  BAM  system. 

• ETA  increased  the  priority  of  preventing  and  detecting  UI  overpayments  by  es- 
tablishing a Government  Performance  and  Results  Act  overpayment  measure. 

• As  stated  in  question  two,  ETA  has  projected  unemployment  benefit  overpay- 
ments since  1987.  Despite  ETA’s  quality  control  program,  including  BAM,  the 
UI  overpayment  rate  has  remained  steady  at  between  8-9%  for  the  past  12 
years. 

• ETA  issued  an  UI  Program  Letter  offering  states  grants  to  enhance  their  state’s 
connectivity  to  the  State  Directory  of  New  Hires.  The  New  Hire  database  with 
current  employment  information  can  detect  “unreported  earnings”  overpay- 
ments by  matching  the  paid  claims  list  to  the  database.  Such  a cross  match  can 
detect  unreported  earnings  far  quicker  than  traditional  cross  match  methods 
which  rely  on  employer  quarterly  wage  reports. 

• Most  recently,  the  Department  announced  on  July  2,  2003,  that  it  awarded  $4.8 
million  in  grants  to  help  41  state  workforce  agencies  implement  or  enhance  sys- 
tems to  prevent  and  detect  fraudulent  payments  of  unemployment  insurance 
benefits.  One  of  the  systems  will  allow  state  agencies  to  cross-match  UI  benefit 
claims  against  the  state  new  hire  reports;  the  other  system  allows  electronic 
data  exchange  between  state  UI  agencies  and  the  Social  Security  Administra- 
tion to  help  prevent  identity  theft  by  individuals  filing  UI  claims. 

• The  OIG  currently  is  auditing  BAM  to  determine  how  well  it  projects  overpay- 
ments and  whether  it  can  be  used  to  point  the  way  to  program  improvements. 

• The  OIG  periodically  sponsors  fraud  awareness  seminars  for  state  UTF  program 
directors  and  staff  to  make  them  aware  of  fraud  problems  within  the  UTF. 

5.  What  additional  actions,  either  administrative  or  legislative  in  nature, 

are  required: 

• Past  GAO  and  OIG  audit  reports  have  acknowledged  the  potential  benefits  of 
New  Hire  data  in  UI  overpayment  detection.  Most — but  not  all — states  are 
using  their  respective  state  new  hire  directories.  However,  the  state  directories 
alone  do  not  afford  the  states  access  to  nationwide  data.  Moreover,  legislative 
restrictions  currently  bar  states’  access  to  the  National  Directory  of  New  Hires 
maintained  by  the  Department  of  Health  and  Human  Services.  Through 
connectivity  to  the  National  Directory,  the  states  could  establish  cross  match 
procedures  that  detect  overpayments  early,  thus  preventing  future  overpay- 
ments on  the  same  claim  and  increasing  the  likelihood  of  recovery. 

Unemployment  Trust  Fund  Administrative  Costs 

1.  A current  estimate  of  the  magnitude  (in  dollars)  of  waste,  fraud,  and 
abuse  within  the  Department’s  mandatory  programs: 

• Another  cause  of  continuing  waste  affecting  the  Unemployment  Trust  Fund 
(UTF)  is  the  overcharging  of  the  Trust  Fund  for  costs  incurred  by  the  Internal 
Revenue  Service  (IRS)  in  collecting  and  processing  employers’  unemployment 
taxes. 
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• The  OIG’s  March  2003  report  estimated  that  overcharges  to  the  UTF  amounted 
to  $174  million  for  Fiscal  Years  1999  through  2002.  This  occurred  because  IRS 
did  not  have  a cost  accounting  system  to  equitably  recover  its  costs. 

2.  The  general  nature  of  these  problems  and  how  long  they  have  persisted: 

• The  OIG  first  reported  this  problem  15  years  ago.  In  addition,  in  1999,  the  OIG 
reported  that  the  IRS  did  not  have  a cost  accounting  system  to  capture  actual 
UTF-related  costs  and  had  overcharged  the  UTF  in  FYs  1996-1998.  While  the 
IRS  returned  these  overcharges  to  the  UTF,  ETA  was  unable  to  get  the  IRS  to 
resolve  the  issues  regarding  its  UTF  charging  process. 

• The  OIG  recently  completed  a follow  up  audit  of  the  IRS’s  process  for  identi- 
fying administrative  costs  charged  to  the  UTF.  We  found  that  for  FYs  1999- 
2002,  the  IRS  did  not  have  adequate  support  for  these  costs.  In  addition  the 
Treasury  Inspector  General  for  Tax  Administration  (TIGTA)  recently  issued  an 
audit  report,  which  found  that  Treasury  could  not  support  the  expenses  charged 
to  the  UTF.  The  Treasury  agreed  with  TIGTA’s  recommendations. 

3.  Illustrative  examples  of  these  problems: 

• Using  FYs  1999  through  2002  as  an  example  of  IRS  overcharges  to  the  UTF, 
our  March  2003  audit  report  disclosed  that  the  IRS  had  charged  the  Trust  Fund 
almost  $300  million  without  adequate  support.  Using  an  alternative  method- 
ology based  on  percent-of-revenue-received,  we  estimated  the  amount  charged 
should  have  been  $126  million. 

4.  What  actions  are  being  taken  to  eliminate  or  reduce  these  problems: 

• The  IRS  recently  proposed  an  alternative  cost  recovery  methodology.  We  raised 
questions  with  one  aspect  of  this  methodology,  and  we  recommended  that  ETA 
work  with  the  IRS  to  address  this  issue  and  adopt  an  acceptable  methodology. 
Using  the  IRS’s  proposed  methodology,  the  IRS  would  have  charged  only  $126 
million  rather  than  the  nearly  $300  million  it  actually  charged. 

5.  What  additional  actions,  either  administrative  or  legislative  in  nature, 

are  required: 

• We  continue  to  recommend  ETA  negotiate  with  the  IRS  to  adopt  an  acceptable 
alternative  methodology  for  charging  the  UTF  for  the  allocable  administrative 
costs,  and  enter  into  a Memorandum  of  Agreement  to  ensure  consistent  applica- 
tion of  the  agreed-upon  methodology.  IRS  should  also  reimburse  the  UTF  $118 
million  ($174  million  minus  $56  million  already  recovered)  in  overcharges.  ETA 
and  IRS  are  holding  discussions  to  develop  a mutually  acceptable  methodology. 

Black  Lung  Disability  Trust  Fund 

The  Black  Lung  Disability  Trust  Fund  (BLDTF)  provides  benefit  payments  to  eligi- 
ble coal  miners  disabled  by  pneumoconiosis  when  no  responsible  mine  operator  can 
be  assigned  liability.  These  benefits,  along  with  administrative  and  other  costs,  are 
chiefly  financed  by  excise  taxes  from  the  sale  of  coal  by  mine  operators. 

1.  A current  estimate  of  the  magnitude  (in  dollars)  of  waste,  fraud,  and 

abuse  within  the  Department’s  mandatory  programs: 

• Outstanding  advances  to  the  BLDTF  totaled  $7.7  billion  at  the  close  of  FY  2002, 
up  from  $5  billion  at  the  end  of  FY  1996.  Of  the  $7.7  billion  in  cumulative  ad- 
vances as  of  the  end  of  FY  2002,  only  $2  billion  had  been  spent  for  benefit  pay- 
ments, with  the  remaining  $5.7  billion  used  to  pay  interest  on  past  advances. 
The  BLDTF  continues  to  be  unable  to  repay  any  principal  on  these  advances, 
and  it  must  borrow  to  pay  the  interest. 

• For  the  one-year  period  ending  June  3,  2003,  OIG  investigations  involving  the 
Black  Lung  program  have  resulted  in  4 indictments,  3 convictions,  and  $7.1  mil- 
lion in  monetary  results. 

2.  the  general  nature  of  these  problem  and  how  long  they  have  persisted: 

• The  OIG  first  reported  on  the  chronic  insufficiency  of  Trust  Fund  revenues  in 
our  March  1997  Semiannual  Report. 

• The  Black  Lung  Benefits  Revenue  Act  provides  for  repayable  advances  to  the 
BLDTF  from  the  U.S.  Treasury  when  Trust  Fund  resources  are  inadequate  to 
meet  obligations,  as  continues  to  be  the  case.  Currently,  coal  excise  taxes  are 
sufficient  to  pay  benefits  and  administrative  costs;  however,  the  fund  must  con- 
tinue to  borrow  from  the  Treasury  to  pay  the  interest  due  on  past  advances. 
The  Omnibus  Budget  Reconciliation  Act  of  1987  significantly  reduces  coal  excise 
taxes  after  the  year  2013,  exacerbating  the  deficit.  The  Department’s  projections 
through  September  30,  2040,  indicate  that,  when  the  payment  of  interest  on  ad- 
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vances  is  taken  into  account,  the  Trust  Fund  will  experience  a negative  cash 
flow — necessitating  more  borrowing — in  each  of  the  next  38  years,  culminating 
in  a projected  $49.3  billion  deficit  by  the  end  of  FY  2040. 

• From  an  investigative  perspective,  our  investigations  have  shown  that  a prob- 
lem exists  with  the  fraudulent  conversion  of  deceased  claimants’  black  lung  pay- 
ments by  family  members  and  friends.  Our  investigations  have  also  dem- 
onstrated that  the  Black  Lung  program  is  susceptible  to  fraud  by  doctors  and 
other  medical  providers. 

3.  Illustrative  examples  of  these  problems: 

• In  addition  to  the  outstanding  advances  and  mounting  debt  to  the  BLDTF,  the 
following  are  examples  of  fraud  against  the  program: 

A Virginia  doctor,  who  was  a provider  to  the  Federal  Black  Lung  Program, 
was  sentenced  to  nearly  six  years  in  jail  and  fined  $42,700  after  being  found 
guilty  of  427  counts  of  dispensing  narcotics,  including  Oxycontin,  without  a 
legitimate  medical  purpose.  A joint  investigation  revealed  that  the  doctor  was 
unnecessarily  dispensing  prescription  narcotics  to  Black  Lung  claimants.  This 
investigation  is  part  of  a larger  probe  into  medical  provider  fraud  in  rural  Vir- 
ginia. 

In  another  case,  two  physicians  were  sentenced  for  defrauding  the  Black  Lung 
program  of  over  $1.5  million  and  were  ordered  to  jointly  pay  $2  million  in  res- 
titution. The  investigation  found  that  the  doctors  billed  and  received  payment 
from  the  Black  Lung  program  for  excessive  office  visits  and  unnecessary  med- 
ical treatments  and  supplies. 

4.  What  actions  are  being  taken  to  eliminate  or  reduce  these  problems: 

• The  OIG  continues  to  investigate  fraud  within  the  Black  Lung  Program.  Our 
work  has  led  to  the  Black  Lung  program  saving  at  least  $4  million  through  our 
investigations  of  medical  suppliers’  inflated  billing  of  an  oxygen  supplying  de- 
vice. Medicare  paid  only  a fraction  of  the  cost  for  the  same  devise.  When  the 
OIG  brought  this  to  the  Black  Lung  program’s  attention,  the  program  imme- 
diately instituted  a new  purchasing  policy,  which  resulted  in  the  savings. 

5.  What  additional  actions,  of  either  an  administrative  or  legislative  nature, 

are  required: 

• Restructuring  the  BLDTF  debt  could  address  the  mounting  debt  caused  by  the 
large  interest-bearing  repayable  advances  received  from  the  U.S.  Treasury.  The 
Department’s  2004  budget  justification  states  that  the  Administration  will  pro- 
pose legislation  to  (1)  authorize  a restructuring  of  the  BLDTF  debt,  (2)  extend, 
at  the  current  rate,  BLDTF  excise  taxes  set  to  expire  in  January  2014,  and  (3) 
provide  a one-time  $2.3  billion  appropriation  to  compensate  the  General  Fund 
of  the  Treasury  for  forgone  interest  payments. 


Statement  of  David  Mucka,  Applied  Information  Sciences,  Inc.,  Greenbelt, 

Maryland 

I want  to  begin  by  thanking  the  Chairman  and  the  Ranking  Member  for  the  op- 
portunity to  submit  testimony  on  ways  to  address  the  problem  of  waste,  fraud,  and 
abuse  in  government  programs.  My  name  is  David  Mucka,  President  and  Chief  Ex- 
ecutive Officer  (CEO)  of  Applied  Information  Sciences,  Incorporated  (AIS).  AIS  is  an 
Information  Technology  (IT)  consulting  services  firm  incorporated  in  the  State  of 
Maryland  in  1982.  As  Congress  looks  for  ways  to  cost-effectively  reduce  the  inci- 
dence of  fraud,  waste,  and  abuse  in  federally  funded  public  assistance  programs,  we 
would  like  to  share  with  the  Committee  our  experience  in  helping  state  governments 
to  better  manage  public  assistance  funds  and  to  maintain  the  integrity  of  public  as- 
sistance programs  through  the  process  of  tracking  and  recovering  assistance  benefit 
overpayments. 

We  understand  the  Committee  has  primarily  focused  on  finding  ways  to  prevent 
errors  in  public  assistance  programs,  and  other  major  government  spending  initia- 
tives, before  they  occur.  We  strongly  support  these  initiatives,  however  we  rec- 
ommend that  the  Committee  consider  broadening  its  focus  to  include  the  subject  of 
overpayment  recovery. 

Each  year,  the  Federal  Government  provides  billons  of  dollars  in  funding  to  the 
states  for  numerous  public  assistance  programs  that  provide  a critical  safety  net  for 
millions  of  needy  Americans.  Given  the  large  sums  of  monies  involved,  state  govern- 
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ment  agencies  are  required  to  maintain  significant  levels  of  operations  staff  to  prop- 
erly manage  these  programs  so  they  meet  the  needs  of  their  constituents. 

As  is  the  case  for  most  organizations,  even  the  best  trained  employees  will  inevi- 
tably make  mistakes,  and  the  issue  of  fraud  is  always  present.  While  it  is  vital  that 
the  Federal  Government  provide  states  with  incentives  to  reduce  and  eliminate  ben- 
efits determination  “errors”  (i.e.  overpayments,  underpayments,  or  improper  grant- 
ing or  denial  of  benefits)  before  they  occur,  we  think  it  is  also  important  to  define 
policies  and  rules  that  provide  states  with  incentives  to  aggressively  pursue  recovery 
of  improper  payments  due  to  errors  and/or  fraud  once  it  has  already  happened. 

A dual  track  approach  of  incentives  1)  to  reduce  the  frequency  and  magnitude  of 
improper  benefits  assistance  payments;  and  2)  to  promote  the  recovery  of  the  benefit 
overpayments  that  will  inevitably  occur  affords  the  Federal  Government  with  the 
highest  opportunity  for  realizing  the  “best  use”  of  appropriated  funds  to  meet  the 
intended  goals  of  the  specific  public  assistance  programs. 

To  illustrate  this  point,  we  believe  our  experience  supporting  the  Department  of 
Human  Services  for  the  State  of  Texas  in  the  recovery  of  benefits  overpayments  for 
public  assistance  programs  is  a compelling  example  of  how  industry  and  government 
can  partner  to  significantly  reduce  fraud,  waste  and  abuse  of  government  funds. 

Our  Experience  Supporting  the  Texas  Department  of  Human  Services 
(TDHS) 

AIS  has  been  engaged  with  the  Texas  Department  of  Human  Services  (TDHS) 
since  1993  to  develop  and  enhance  an  information  technology  system  that  assists 
TDHS  staff  in  the  recovery  of  benefits  overpayments  to  public  assistance  recipients 
and  providers  across  a wide  range  of  programs,  including  such  major  programs  as 
Temporary  Assistance  to  Needy  Families  (TANF)  and  Food  Stamps.  This  system 
handles  benefit  overpayment  recovery  claims  that  are  a result  of  fraud,  recipient 
error,  and/or  state  agency  worker  errors,  and  provides  automated  support  in  the  no- 
tification and  collections  of  overpayment  claims. 

Since  1995,  TDHS  employees  have  used  the  system  to  recover  over  $281  million 
in  overpayments  across  most  major  public  assistance  programs.  In  particular,  we 
would  like  to  point  out  TDHS’  success  recouping  Food  Stamp  overpayments,  since 
statistics  in  this  program  are  methodically  tracked  and  monitored  by  the  Agri- 
culture Department  and  therefore  can  provide  a useful  case  study  on  the  effective- 
ness of  our  system. 

During  the  last  8 years,  the  State  of  Texas  combined  Food  Stamp  Program  error 
rate,  which  includes  both  over-  and  underpayments,  has  fallen  from  being  well 
above  the  national  average  error  rate,  to  being  far  below  the  national  average  error 
rate  in  2002  (4.85%  for  Texas,  8.26%  nationally).]*]  This  outstanding  performance 
has  earned  Texas  millions  of  dollars  in  incentive  bonus  funding  for  its  Food  Stamps 
Program  from  the  USD  A. 

Further  analysis  of  the  data  in  the  2001  GAO  Report  shows  that  in  FY1999, 
Texas  had  a Food  Stamp  Program  overpayment  error  recovery  rate  that  was  more 
than  3 times  better  than  the  national  average.  Specifically,  Texas  recovered  $24.9 
million  of  the  estimated  $40.7  million  in  Food  Stamp  Program  overpayments,  yield- 
ing a recovery  success  rate  of  61.4%.  In  contrast,  the  national  recovery  success  rate 
for  FY1999  was  19.2%,  in  which  $213  million  of  $1,107  billion  in  total  Food  Stamp 
Program  overpayments  across  all  50  states,  District  of  Columbia,  Guam,  and  the 
U.S.  Virgin  Islands  was  recovered. 

Moreover,  as  shown  below,  the  GAO  data  reveals  that  the  Texas  recovery  rate  in 
FY1999  far  exceeds  the  recovery  rates  of  the  top  4 states  in  total  food  stamp  bene- 
fits issuance. 


State 

FY  1999  FSP 
Issuance 

FY  1999  Overpay- 
ments 

FY  1999  Overpay- 
ment Recovery 

Recovery  Rate 

TX  

1,255,473,000 

40,677,000 

24,957,000 

61.4% 

CA  

1,805,881,000 

143,026,000 

25,513,000 

17.8% 

NY 

1,464,474,000 

93,873,000 

14,984,000 

16.0% 

FL  

819,257,000 

47,435,000 

8,162,000 

17.2% 

**]  Sources:  2001  GAO  Report  to  Secretary  of  Agriculture  #GAO-01-72  and  Congressional  Agri- 
culture Subcommittee  on  Department  Operations,  Oversight,  Nutrition,  and  Forestry  July  24, 
2003  Testimony  exhibit. 
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We  believe  the  success  that  Texas  has  experienced  in  the  recovery  of  Food  Stamp 
overpayments  is  due  in  no  small  part  to  the  information  technology  system  that  AIS 
helped  develop  and  maintains  for  the  TDHS.  This  system  aids  in  the  recovery  of 
overpayments  by  improving  the  administration  and  management  of  overpayments 
recoupment  in  public  assistance  programs.  Specifically,  the  system: 

• Provides  state  benefits  caseworkers  with  an  automated  tool  to  manage  the  re- 
covery of  benefit  overpayments.  The  system  supports  recovery  by  either  direct 
restitution  (payment)  and/or  by  automated  recoupment  of  benefits  through  allot- 
ment reduction  or  government  payment  offsets; 

• Strengthens  internal  accounting  controls  by  automating  the  establishment  of 
claims,  centralizing  collections  and  billings,  and  providing  comprehensive  pay- 
ment and  claim  histories; 

• Provides  automated  tracking  and  notification  of  required  communication  and 
correspondence  with  individuals  who  have  outstanding  debts,  aiding  in  the  pur- 
suit of  repayment; 

• Facilitates  information  sharing  between  different  state  and  Federal  Government 
agencies,  enabling  outstanding  debts  to  be  deducted  from  other  sources  of  gov- 
ernment money  an  individual  might  receive  (tax  refunds,  lottery  winnings, 
other  benefits,  etc); 

• Enhances  accounts  management  by  substantially  streamlining  compliance  with 
federal  and  state  reporting  requirements;  and 

• Improves  program  integrity  by  increasing  data  consistency,  completeness  and 
accuracy  through  an  integrated  approach  to  accounts  receivable  operations, 
eliminating  calculation  errors. 

The  end  result  of  these  system  improvements  is  that,  in  just  the  first  18  months 
that  our  system  was  in  operation  in  Texas,  it  enabled  the  state  to  completely  recoup 
the  cost  of  development  of  the  system  through  increased  revenue  collections,  recover 
$7,068,444  in  Food  Stamp  overpayments,  and  recover  $2,193,251  in  AFDC  overpay- 
ments. Over  a 6 year  period,  the  system  has  assisted  in  the  recoupment  of  $138  mil- 
lion in  Food  Stamp  overpayments  and  $40  million  in  AFDC/TANF  overpayments 
alone. 

Our  Recommendations  to  the  Committee 

Based  on  our  experience  working  with  state  officials  in  Texas,  we  have  made  the 
following  observations  that  we  believe  would  be  useful  to  the  committee  as  it  con- 
siders specific  recommendations  to  reduce  wasteful  and  erroneous  spending  in  pro- 
grams under  its  jurisdiction. 

• State  caseworkers  are  hard-working  and  diligent  but  need  assistance  to  manage 
large  caseloads  involving  hundreds  of  beneficiaries  and  thousands  of  dollars  in 
claims. 

• Information  technology  offers  Federal  and  State  Governments  innovative  and 
cost-effective  ways  to  tackle  these  problems  by  offering  fully  automated  per- 
sonnel support. 

• Let  technology  do  what  it  does  best:  Managing  and  cataloging  large  amounts  of 
data. 

• Free  human  beings  to  do  what  they  do  best:  Making  personal  contacts  and  exer- 
cising judgment  and  decisionmaking. 

• Tracking  down  the  status  of  an  overpayment  is  time-consuming  and  cum- 
bersome if  done  manually.  Automating  the  overpayment  recovery  process  saves 
valuable  time  and  ensures  that  erroneous  claims  will  not  fall  through  the 
cracks. 

• Centralizing  billing  and  collections  operations  enables  caseworkers  to  better 
track  the  status  of  claims. 

• Utilizing  information  technology  to  enable  communication  between  state  agen- 
cies, and  between  Federal  and  State  Governments,  is  critical  to  the  success  of 
efforts  to  recoup  overpayments.  Coordinating  information  sharing  can  also 
eliminate  redundancy  and  facilitate  the  resolution  of  discrepancies. 

Conclusion 

Given  our  success  in  Texas,  AIS  believes  the  Federal  Government  should  not  only 
provide  states  with  recommendations  on  how  to  reduce  errors,  but  with  incentives 
to  invest  in  information  technology  systems  that  assist  with  the  recoupment  of  over- 
payments. This  investment  will  likely  pay  for  itself  within  a short  time,  and  will 
return  needed  funds  to  federal  and  state  treasuries. 

Please  feel  free  to  contact  us  if  the  committee  requires  further  information  about 
AIS,  or  about  our  experience  in  Texas.  We  would  be  happy  to  discuss  our  experience 
and  views  in  more  detail  with  the  committee. 
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Statement  of  Anthony  Avallone,  Blackwood,  New  Jersey 

I am  sending  this  attachment  which  is  a letter  I received  from  Camden  County 
Probation  in  regards  to  my  child  support  obligation.  I have  been  un-employed  for 
the  past  16  months  and  have  kept  up  with  my  payments  until  recently.  As  you  can 
see  I am  $187.35  in  the  arrears.  I have  asked  for  a reduction  in  my  support  pay- 
ments only  to  be  told,  I am  capable  of  making  $18.00  an  hour,  so  the  support  stays 
the  same,  $120.00  a week.  Now  I am  THREATENED  with  my  drivers  license  being 
suspended.  I am  a TRUCK  DRIVER  by  trade  coming  off  a suspension,  which  is  why 
NO  ONE  will  hire  me.  I AM  NOW  DEAD  BROKE!!  I will  be  homeless  with-in  3 
months.  This  SYSTEM  is  so  UN- JUST!  I have  been  fighting  for  2 years  to  be  in 
my  child’s  life.  I have  been  to  court  20  times  since  June  2001,  because  the  mother 
of  my  child  has  broken  every  court  order  written  with  not  so  much  as  a slap  on 
the  wrist.  She  wants  NO  FATHER  in  our  child’s  life  and  is  using  the  GENDER  BI- 
ASED SYSTEM  to  obtain  her  wishes.  I have  been  arrested  3 times  on  her  FALSE 
ALLEGATIONS  of  Domestic  Violence,  Violation  of  a restraining  order,  and  claims 
of  abuse  and  neglect,  none  of  the  statements  were  true,  but  because  they  came  from 
a woman,  I had  to  prove  my  INNOCENTS,  instead  of  her  proving  my  GUILT!  What 
is  happening  to  CARING  FATHERS  in  this  country  in  an  ABSOLUTE  DISGRACE. 
If  not  tied  up  in  this  GENDER  BIASED,  DENIED  CONSTITUTIONAL  RIGHTS 
SYSTEM,  I would  never  believed  this  goes  on  in  our  country.  Support  payments  are 
calculated  to  HIGH,  so  the  STATES  can  get  their  DOLLAR  FOR  DOLLAR  MATCH 
from  the  Federal  Government.  I hope  this  situation  is  corrected  soon  for  the  future 
caring  fathers.  It’s  too  late  for  me,  my  life  has  already  been  RUINED.  PLEASE 
HELP! 


Mr.  Danzig, 

I have  been  living  a nightmare  the  last  two  years  in  the  family  court  system  of 
Camden  New  Jersey’s  Hall  of  Justice.  This  is  my  story:  My  girlfriend  at  the  time 
gave  birth  to  our  daughter,  on  November  10,  2000.  After  taking  our  daughter 

and  (Hs  Mother),  home  from  the  Hospital,  I spent  5 day’s 

there  helping  with  our  new  born.  I bought  everything  they  needed.  On  the  morning 
of  the  6th  day  while  having  coffee,  drops  a bomb  on  me.  She  says:  “OK, 

you’re  off  the  hook.”  I asked  what  does  that  mean,  off  the  hook?  She  replied:  ‘You 
don’t  have  to  give  me  a dime,  just  stay  out  of  the  child’s  life.”  Now  I have  to  men- 
tion, has  another  24  year  old  daughter,  from  another  man,  that  has 

NEVER  met  her  father,  or  ever  cared  to  look  for  him,  due  to  the  life  long  brain- 
washing of  how  bad  her  father  was.  So  I asked  what  if  our  daughter  wants 

to  know  who  her  father  is  some  day?  She  replied,  I’ll  just  tell  her  you  died.  I said, 
that’s  not  going  to  happen  She  said  if  you  take  me  to  court,  I would  hit 

you  in  the  pocket  till  you  quit!  I will  not  obey  any  court  order;  I am  a good  friend 
with  Judge  Carol  Tetum,  and  mysister’s  work  for  Judge  Mary  and  John  Collins. 
My  reply  was,  see  you  in  court  and  I left. 

On  November  21,  2000  I retain  the  services  of  Attorney  John  Makowski,  (my  first 
mistake),  I explained  to  him  the  situation  and  that  I am  dealing  with  a girl  that 
will  not  obey  any  court  order.  His  reply  was,  she  will  have  to  comply  to  the  court 
order,  and  if  she  don’t,  we  take  her  back  in  front  of  the  Judge  and  she  will  have 
to  pay  your  attorney  fee’s.  5 broken  court  orders  later,  that  never  happened.  I was 
denied  the  fees  every  time  I took  her  back  on  motions  to  show  cause,  and  in  enforce 
motions.  On  top  of  it  all  Mr.  Makowski  did  not  file  anything  ir^ourt  fm^ne,  and 
on  December  12,  2000,  I received  a letter  from  probation  that  filed 

for  support.  I now  became  the  defendant,  when  really  I was  and  am  the  plaintiff. 
I asked  Mr.  Makowski  why  he  waited,  and  he  said  he  felt  we  might  have  worked 
things  out,  and  it  don’t  make  a difference  if  you  are  a defendant  or  plaintiff.  After 
the  last  2 years  I cannot  agree  with  that  statement. 

I have  tried  relentlessly  to  be  in  my  daughter’s  life,  but  I am  limited  to  two  days 
a week,  Tues,  12  P.M.  to  7 P.M.  and  Weds.  12  PM  to  7 PM.  I haven’t  had  one  holi- 
day or  one  overnight  with  my  daughter,  in  the  past  two  years.  Also,  there  are  39- 
missed  regular  visit  days  that  are  owed  to  me,  and  make-up  time  has  been  ordered, 
but  never  complied  with.  I have  Family  members  who  have  never  seen  my  daughter 
since  her  birth,  because  of  my  limited  time  and  days  that  I have  her.  Also,  the 
mother  of  my  child  has  the  drop  off  and  pick-ups  at  Glouster  Township  police  dept, 
through  3rd  parties  only,  something  Judge  Page  had  denied  that  request  back  on 
July  12th,  2001.  Then  after  that  order  was  broken,  I came  in  front  of  a Judge 
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Kassell,  and  it’s  been  downhill  from  there.  He  denied  for  her  to  pay  my  fees,  (she 
makes  $65,000  year,  I made  $38,000  year).  After  numerous  calls  to  my  employer, 
while  I had  a restraining  order  on  the  mother  of  my  child,  my  employer  was  forced 
to  let  me  go.  I am  now  un-employed  and  have  been  since  Jan.  20,  2002. 

The  most  recent  order  of  Aug.  14th,  2002,  said  I am  to  have  this  pass  Labor  Day 
2002,  and  all  holidays  the  next  year  continuing  to  Labor  Day  2003,  since  I haven’t 
had  one  holiday  in  two  years.  Labor  day  she  doesn’t  show  up.  These  past  two  weeks 
I haven’t  seen  my  daughter  because  she  took  the  child  to  Florida  for  the  third  time, 
to  visit  a brother  she  has  living  there.  These  trips  of  hers  always  knock  out  two 
weeks  of  my  visits,  and  the  time  is  never  made  up  to  me.  She  now  has  full  custody 
because  on  June  6,  2002,  while  I was  leaving  our  local  supermarket, ■^^■1,  (the 
mother  of  my  child),  and^^^l,  (my  daughter),  were  walking  into  the  supermarket. 
I said  hello  the  mother  covered  her  eyes,  I said  it’s  daddy.  That 

evening  I was  arrested  for  domestic  violence,  and  even  though  I had  a witness,  was 
found  guilty  of  Domestic  violence  on  July  24,  2002,  by  a Judge  Millenky.  Keep  in 
mind,  there  were  no  restraining  orders  in  effect  when  this  bogus  allegation  of  me 
saying:  “I  am  going  to  take  the  baby  from  you.”  That  is  what  said  I said 

to  her  that  day.  I have  appealed  to  the  appellate  court  in  Trenton  through  my  2nd 
attorney  Michael  Albano.  Three  weeks  after  he  put  the  appeal  in  for  me,  he  tells 
me  he  has  to  drop  ME,  because  he  is  two  busy  for  my  case.  Now  I cannot  get  anyone 
to  take  the  appeal,  because  they  did  not  try  the  case.  There  are  briefs  to  be  written, 
and  I am  running  out  of  time.  The  appeal  was  filed  Sept.  15,  2002,  to  the  best  of 
my  knowledge.  Now  Mr.  Albano  will  not  release  my  files  until  I sign  a release  form, 
which  I refuse  to  sign.  He  is  the  attorney  on  file  for  the  appeal.  Do  I have  to  release 
him  from  representing  me?  Also,  at  the  conviction  of  Domestic  violence  trial,  I was 
ordered  to  pay  a $50  fine,  26  weeks  of  anger  control  meetings  at  $25  per  visit,  Psych 
evaluation,  and  parenting  courses.  I am  50  years  old  and  ordered  to  take  parenting 
classes,  while  the  mother  of  my  child  has  her  in  the  care  of  a 19-year-old  baby  sitter 
who  doesn’t  have  a clue  how  to  take  care  of  a baby.  And  please  keep  in  mind;  I 
had  a witness  with  me  at  the  super  market,  which  testified  that  I said  what  I said. 
The  fix  was  in!!  This  woman  has  ruined  my  life,  and  through  her  contacts,  (judges), 
knows  exactly  what  steps  to  take  to  drag  my  character  down.  I am  now  on  welfare. 
I called  for  free  legal  services  and  was  told  they  only  represent  the  plaintiff.  I ask 
for  representation  to  go  to  probation  and  have  my  child  support  reduced,  ($120  a 
week),  and  they  told  me  they  only  represent  the  person  receiving  the  money.  WHAT 
KIND  OF  SYSTEM  IS  THIS!!  Where  is  the  Justice!! 

The  mother  of  my  child  has  two  sisters  that  work  for  judges  in  the  Phila.  Court 
system.  The  mother  of  my  child’s  father  has  been  a committeeman  for  25  years  in 
Phila.  (They  have  more  power  then  the  mayor).  I believe,  and  seen  first  hand,  that 
these  have  been  factors  in  the  decisions  made  against  me,  in  the  courts  in  Camden 
New  Jerseys  Hall  of  Justice.  That  name  makes  me  laugh,  HALL  OF  JUSTICE.  It 
should  be  HALL  OF  CORRUPTION.  These  people  know  exactly  what  to  do  to  keep 
me  out  of  my  daughter’s  life. 

Mr.  Danzig,  it  was  suggested  to  me  to  write  to  you  and  keep  it  brief.  This  is  just 
the  tip  of  the  ice  iceberg,  what  I’ve  mentioned  here.  There  is  an  800-page  file  that 
goes  with  this  fiasco.  The  last  two  years  The  Family  court  system  in  Camden  has 
failed  me,  but  more  importantly,  it  has  failed  my  daughter,  Is  there  anyone 

that  can  help  me?  Please,  is  there  an  escape  from  this  HELL! 

Thank  you  for  your  time  Mr.  Danzig. 

Sincerely, 
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Anthony  Avallone 


Wichita  Falls,  Texas  76310 
July  12,  2003 

The  Honorable  Bill  Thomas  (CA) 

Washington,  DC. 

Re:  Hearing  on  Waste,  Fraud,  and  Abuse  of  the  Social  Security  System 
Dear  Representative  Thomas: 

I am  a retired  Texas  teacher,  and  because  you,  as  Chairman  of  the  House 
Ways  and  Means  Committee,  have  announced  a hearing  on  waste,  fraud, 
and  abuse  of  the  Social  Security  system  and  have  requested  input,  I am 
writing  to  you. 

Because  of  the  GPO/WEP,  many  retired  Americans  are  victims  of  waste,  fraud, 
and  abuse  from  the  Social  Security  system.  I have  found  personally  that  the  GPO/ 
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WEP  laws  are  cruel  and  harsh  laws  which  have  ruined  retirement  for  me,  a retired 
Texas  English  teacher,  and  for  many  other  hardworking,  innocent  Americans  who 
have  paid  into  the  social  security  system  for  a lifetime. 

We  planned  responsibly  throughout  our  working  years  so  that  we  would  have  ade- 
quate retirement,  and  we  counted  on  receiving  all  our  social  security  benefits  which 
had  been  outlined  for  us  over  . the  years  in  our  social  security  statements.  However, 
upon  retirement,  we  lost  our  ability  to  have  a financially  secure  retirement  because 
the  GPO/WEP  laws  put  an  end  to  our  life  time  of  planning.  We  retirees  paid  in  but 
are  not  receiving! 

I believe  that  all  Americans  should  pay  into  social  security;  however,  I have  had 
to  accept  the  fact  that  as  a teacher  in  Texas  I was  not  allowed  to  pay  into  social 
security.  Accordingly,  I realize  that  I should  not  receive  social  security  benefits 
based  on  my  teacher  salary.  HOWEVER,  I did  pay  into  social  security  and  had  my 
earned  my  forty  quarters  and  my  social  security  retirement  before  I started  teaching 
in  1979,  yet  I can  only  receive  half  of  these  retirement  benefits  because  of  the  WEP. 

In  addition,  and  most  cruelly,  because  of  the  GPO  I am  being  denied  social  secu- 
rity spousal  benefits  from  my  husband  who  has  contributed  faithfully  to  social  secu- 
rity for  over  50  years,  believing  all  along  that  this  would  help  both  of  us  in  retire- 
ment. However,  the  GPO  has  destroyed  my  husband’s  plans  for  my  security.  I can- 
not receive  any  spousal  benefits  now  from  him,  and  should  he  die  before  I,  I will 
only  be  able  to  draw  $21  a month  as  his  widow.  The  GPO  has  placed  thousands 
of  widows  around  the  country  in  dire  financial  circumstances.  I do  not  understand 
how  my  government  can  legally  deny  me  benefits  earned  by  my  husband  for  my 
benefit,  regardless  of  whether  or  not  I worked — but  this  was  done  by  the  GPO. 

I want  to  call  attention  to  three  statements  made  in  your  ADVISORY  of  July  10, 
2003: 

1.  “Misuse  of  taxpayer  funds  undermines  confidence  in  government  programs, 
hurts  legitimate  beneficiaries,  and  squanders  scarce  resources.”  Yes,  our  con- 
fidence in  government  programs  has  been  underminded.  Yes,  we  as  legitimate 
beneficiaries  have  been  hurt;  Yes,  the  taxes  which  we  paid  in  for  our  use  are 
being  squandered  and  spent  on  others,  and  we  cannot  receive  our  full,  earned 
benefits.  All  of  this  happened  because  of  two  laws — the  GPO/WEP — which 
were  passed  hurriedly  and  without  thought  of  what  would  happen  to  the  aver- 
age American. 

2.  “Many  of  these  programs  are  approaching  50  years  of  age  or  more,  and  the 
Committee  has  a responsibility  to  ensure  that  they  are  meeting  the  needs  of 
beneficiaries  today  and  tomorrow.”  No,  the  social  security  program  is  not 
meeting  our  needs.  We  paid  into  the  system  but  are  not  receiving  and  this 
has  left  many  retired  Americans  in  dismal  financial  condition.  Again,  all  of 
this  happened  because  of  two  laws — the  GPO/WEP — which  were  passed  hur- 
riedly and  without  thought  of  what  would  happen  to  the  average  American. 

3.  “The  tax  dollars  that  working  Americans  send  to  Washington  should  be  used 
wisely  and  for  their  intended  purpose.”  No,  the  tax  dollars  that  my  husband 
and  I and  thousands  of  other  Americans  sent  in  are  not  being  used  for  their 
intended  purpose,  which  was  to  help  in  our  retirement  years.  All  of  this  hap- 
pened, again,  because  of  two  laws — the  GPO/WEP — which  were  passed  hur- 
riedly and  without  thought  of  what  would  happen  to  the  average  American. 

Representative  Thomas,  I am  asking  that  as  you  chair  this  Committee  on  Ways 
and  Means  and  as  you  and  your  fellow  congressmen  search  for  ways  to  eliminate 
waste,  fraud,  and  abuse,  that  you  remember  that  it  is  not  WASTE  to  give  us  our 
rightful  benefits,  which  were  taken  away  by  two  quietly  passed  laws  which  have 
proven  to  be  unfair. 

I also  ask  that  you  remember  that  it  is  FRAUD  on  the  part  of  our  beloved  govern- 
ment to  take  our  money  designated  for  our  benefits  and  then  to  deny  benefits  to 
us,  which  benefits  before  1983  were  perfectly  legal. 

Finally,  I ask  that  you  remember  that  one  group  of  American  retirees,  those  who 
happened  to  live  in  states  where  they  could  not  pay  into  social  security  and  those 
who  happened  to  choose  such  jobs  as  teachers,  firemen,  and  other  service  jobs,  are 
being  AJ3USED  financially  even  though  they  or  their  spouses  paid  into  the  system. 

Please  use  your  influence  to  help  correct  and  update  the  social  security 
system  so  that  American  retirees  will  no  longer  be  denied  their  earned  ben- 
efits. 

Please  help  eliminate  the  waste,  fraud,  and  abuse  which  these  dedicated, 
tax-paying  retirees  have  had  to  endure. 

Please  contact  me  if  you  have  any  questions.  I want  to  help.  Even  if  I won  the 
Texas  Lottery,  I would  still  battle  for  the  elimination  of  the  GPO/WEP  because 
these  laws  are  just  UNFAIR. 
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Statement  of  Molly  K.  Olson,  Center  for  Parental  Responsibility,  Roseville, 

Minnesota 

U.S.  Government  Exceeds  Spending  Powers  Exacerbating  the  Federal  Deficit 
Which  Is  Excessively  Burdening  the  States  with  Coercive  and/or  Vague  Mandates 
for  the  Title  IV-D  Welfare  Program 

FACT  #1  Title  IV-D  of  the  Social  Security  Act  was  meant  to  provide  collection 
and  enforcement  services  for  only  two  specific  reasons.  The  intent  and  purpose 
is  clear  in  all  historical  government  IV-D  records;  eligibility  ends  here: 

• Eligibility  Standard  #1:  Reimbursements  to  the  Public  Welfare  agency,  to 
recover  welfare  cash  payments  being  expended  for  TANF  and  other  Title  IV 
benefit  programs. 

• Eligibility  Standard  #2:  Protect  those  who  would  be  At  Risk  of  going  on  wel- 
fare (TANF),  if  they  didn’t  receive  the  child  support  payment  directly  from  the 
parent  who  had  abandoned  the  family  in  need. 

PURPOSE  OF  THE  PROGRAM  To  Lower  Cost  to  the  Taxpayer 

FACT  #2  Title  IV-D  services  were  meant  for  “dependent”  children  only,  not  indi- 
viduals with  private  cases  where  there  is  no  compelling  state  interest  and  no 
need  for  government  aid.  The  phrase  “dependent  child”  is  a term  of  art  and  is 
defined  by  Social  Security  Act  as  any  child  who  requires  government  services  to  self- 
sustain  for  their  basic  needs. 

FACT  #3  82%  of  all  Title  IV-D  cases  do  not  comply  with  the  original  intent  and 
purpose  of  the  program.  Title  IV-D  collection  and  enforcement  services  are  currently 
being  subsidized  by  the  federal  taxpayer  in  cases  where  there  is  no  public  in- 
terest. No  eligibility  standards  are  being  implemented  by  the  states,  causing  exces- 
sive  taxpayer  expense  for  this  federally  funded  program.  Participants  are  fully  sub- 
sidized for  all  over  50  services  for  up  to  20  years. 


FACT  #4  Federal  law  requires  no  state  to  conduct  means-testing  for  this  fed- 
erally funded  welfare  program;  all  50  States  are  acting  under  the  current  mis- 
understanding that  the  Federal  Government  requires  the  state  to  allow  any- 
one into  the  program  regardless  of  their  income  and  regardless  of  need.  There- 
fore, federal  money  is  subsequently  provided  to  subsidize  those  who  are  fully  capa- 
ble of  self-sustaining  without  government  assistance.  No  other  welfare  program  is 
absent  means  testing.  This  program  requires  no  initial  means-testing  nor  any  ongo- 
ing verification  of  need. 

CONSEQUENCE  OF  CURRENT  APPLICATION — Increased  and  Unnecessary 
Cost  to  the  Taxpayer 

Citizen  Group  Interested  in  Family  Autonomy  Requests  a Full  Investigation 
and  Immediate  Clarification  by  the  Federal  Government  to  ensure  state  Compli- 
ance with  eligibility  standards  for  Title  IV-D  welfare  services  for  this  federally 
funded  program. 

Please  call  to  find  out  more  about  our  7 years  of  research.  Please  acknowledge 
receipt  of  this  letter  and  provide  our  non-profit  family  organization  with  an  expla- 
nation, before  August  29,  2003,  so  we  can  determine  next  steps. 


Total  Former  Public  Assistance  (56%)  & Never  Assistance  Cases  (43%) 
Total  Public  Assistance  Cases 


13,995,919  (82%) 
3,109,417  (18%) 


Total  Title  IV-D  Case  Load  in  U.S. 


17,105,336  cases 


Source:  MN  Child  Support  Performance  Report  FY  2002  (July  2001-June  2002) 
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Statement  of  Steve  Cloer,  Norcross,  Georgia 

The  information  presented  in  this  document  is  my  personal  submission  only  and 
not  on  behalf  of  any  group  or  organization. 

Taxpayer  Waste,  Fraud  and  Abuse 

After  several  years  of  research  on  the  family,  marriage,  social  policy  and  legal 
issues  related  to  the  family,  this  is  a brutally  candid  assessment  of  one  of  the  great- 
est areas  of  social  collapse  of  our  age.  Toda/s  family  law  and  child  support  system, 
coupled  with  many  of  the  other  social  policies  surrounding  male — female  relation- 
ships results  in  the  government  subsidizing  the  breakdown  and  eventual  collapse 
of  the  family.  Divorce  and  “Child”  support  serves  as  a major  primary  support  tools 
to  promote  single-parent  families,  resulting  in  the  decay  of  the  cornerstone  of  our 
society;  an  intact,  functioning  family. 

Introduction 

We  know  that  today  through  social  science  evaluations  of  the  numerous  maladies 
it  promotes,  fatherless  families  are  one  of  the  most  destructive  arrangements  for 
children  in  society.^  America’s  fatherlessness  crisis  is  primarily  by  judicial  making 
with  the  cooperation  of  the  legions  of  lawyers  and  bureaucrats  who  profit  from  fam- 
ily destruction.  Current  child  support  practices  across  the  country,  in  nearly  every 
state,  promote  fraud  and  abuse.  Most  of  the  state  practices  promote  and  encourage 
the  same  fatherlessness  mess  to  collect  child  support — under  the  Trojan  Horse  of 
the  “best  interests  of  the  children”  we’re  subsidizing  the  most  child  destructive  sys- 
tem in  our  nation’s  history.  Today’s  child  support  system  exists  to  subsidize  single- 
mother households  at  the  expense  of  their  children  and  society’s  interest  in  mar- 
riage for  the  purpose  of  financial  gain  by  the  state  as  well  as  those  facilitating  the 
creation  of  this  situation  such  as  lawyers,  psychologists,  case  workers,  child  support 
recipients,  and  many  others. 

There  are  a number  of  verifiable  examples  of  serious  fraud  and  abuse  by  the 
states  in  the  following  areas: 

• States  fraudulently  certifying  child  support  collection  practices  pursuant  to  42 
USC  602  et  seq.,  while  there  is  a substantial  amount  of  public  information  to 
demonstrate  that  these  certifications  are  false. 

• Refusing  to  prosecute  for  FELONY  PERJURY  in  relation  to  paternity  fraud 
with  married  (or  formerly  married)  spouses  so  as  not  to  have  to  report  these 
births  at  any  time  as  “out  of  wedlock”.  Thereby  fraudulently  collecting  addi- 
tional bonus  monies  for  compliance  under  42  USC  603  et  seq.  (for  reducing  ille- 
gitimate births) 

• Perjury  in  and  of  itself  has  been  repeatedly  held  to  be  a type  of  fraud  in  every 
court  (state  or  federal)  in  the  land.  Refusal  to  prosecute  welfare  recipients  for 
fraud  in  paternity  actions  is  a violation  of  42  USC  608. 

• Lack  of  the  states  to  “ensure  that  their  application  results  in  the  determination 
of  appropriate  child  support  award  amounts”  pursuant  to  the  requirements  of 
42  USC  667(a),  following  the  requirements  under  45  CFR  302.56(c)(1)  and  (h).G] 

• Suspending  the  Non  Custodial  Parent’s  (NCP)  driver’s  license  even  after  a peti- 
tion had  been  timely  filed  in  violation  of  42  USC  666(a)(16)  regarding  drivers 
license  suspensions. 

• Refusing  to  comply  with  45  CFR  303.8  to  review  and  adjust  child  support  obli- 
gations downward. 

• Refusing  to  comply  with  the  Federal  Consumer’s  Credit  Protection  Act  and  pro- 
tect a Non  Custodial  Parent’s  (NCP’s)  self  support  reserve  from  garnishment. 

• Violating  Fair  Federal  Consumer  Credit  Reporting  by  not  reporting  arrearages, 
so  that  NCP’s  are  unable  to  contest  them. 


t^US  House  Testimony  on  Child  Support  and  Fatherhood  proposals  (Hearing  107-38).  June 
28,  2001,  online  House  version;  http: // waysandmeans.house.gov / legacy. asp?file=legacy / humres / 
107cong/ 6-28-01 /record/ chillegalfound.htm) — Father  absence,  a byproduct  of  divorce,  illegit- 
imacy, and  the  erosion  of  the  traditional  family,  is  responsible  for;  filling  our  prisons,  causing 
psychological  problems,  suicide,  psychosis,  gang  activity,  rape,  physical  and  sexual  child  abuse, 
violence  against  women,  general  violence,  alcohol  and  drug  abuse,  poverty,  lower  academic 
achievement,  school  drop-outs,  relationship  instability,  gender  identity  confusion,  runaways, 
homelessness,  cigarette  smoking,  and  any  number  of  corrosive  social  disorders. 

i2i  A Georgia  trial  court  judge  recently  found  the  state  of  Georgia  had  NOT  complied  with 
these  requirements,  and  under  the  Supremacy  clause  ruled  the  state’s  use  of  the  guidelines  un- 
constitutional (See  McFall  v.  Ward,  trial  court  decisions  in  02-CV-2287N).  This  is  in  no  way 
unique  to  Georgia,  nearly  every  state  in  the  union  has  not  complied  with  these  provisions.  Is 
this  the  wrong  case  cited? 


136 


• Refusing  to  adhere  to  public  record  laws,  and  refusal  to  produce  copies  of  the 
non-custodial  parent’s  own  records  with  the  child  support  agency. 

• Violating  basic  principles  of  law  such  as  jailing  non-custodial  parents  for  civil 
contempt  when  they  do  not  have  the  resources  to  purge — , reinstituting  a “debt- 
or’s prison”. 

• Jailing  non-custodial  parents  without  providing  them  with  a public  defender 
when  there  is  a threat  of  jail. 

• Denying  equal  access  to  an  attorney  for  non-custodial  parents  as  the  custodial 
parents  have  the  attorneys  of  the  state  Child  Support  Enforcement.  The  non- 
custodial parents  frequently  have  no  attorney,  and  legal  aid  will  not  help. 

• Refusal  by  state  courts  to  allow  or  enforce  basic  legal  discovery  so  a true  and 
correct  child  support  obligation  could  be  determined,  based  on  both  parents  in- 
comes. 

Today’s  practices  all  across  the  country  are  analogous  to  the  circumstances  that 
gave  rise  to  the  Civil  Rights  acts  1 and  2 (later  partially  codified  as  42  USC  1983 
through  1986).  These  protections  were  necessary  because  of  the  widespread  abuse 
by  the  courts  and  the  entire  legal  system.'1 * 3]  Today,  it  is  mainly  fathers  who  are  to- 
day’s political  targets,  and  the  data  bears  out  that  the  majority  of  these  fathers  are 
blacks  and  minorities. 

America’s  family,  law  courts  are  no  longer  about  the  law,  they  represent  complete 
perversions  of  the  legal  maxims  and  ideals  that  American  law  was  founded  upon. 
We  have  a system  which  no  longer  obeys  its  own  laws.  The  reprehensible  evil  of 
being  rewarded  for  one’s  wrongs,  and  of  punishing  the  innocent  have  been  firmly 
entrenched  in  the  state’s  family  courts. 

When  will  federal  legislation  hold  governmental  and  non-governmental  individ- 
uals (judges  included)  personally  liable  for  these  abuses  as  well  as  the  attendant 
taxpayer  fraud  and  waste?  Colonel  Mason  from  the  Federal  Convention  on  July  20, 
1787  best  summed  this  up  asking  “Shall  any  man  be  above  Justice?  Above  all  shall 
that  man  be  above  it,  who  can  commit  the  most  extensive  injustice?” 

Draconian  enforcement  and  police  powers  have  been  given  to  the  states  and  Fed- 
eral Government  to  persecute  parents,  for  nothing  more  than  being  parents  and 
having  children.  There  are  NO  checks  or  balances  to  correct  the  widespread  abuses 
at  all  levels  of  government.  Many  of  these  abuses  underlie  today’s  crisis  of 
fatherlessness,  a crisis  almost  exclusively  of  government  making  through  social  poli- 
cies and  government  programs  such  as  child  support  enforcement  which  results  in 
the  corrosion  of  the  family. 

States  exercise  an  unprecedented  power  and  control  over  the  most  intimate  de- 
tails of  people’s  lives.  A power  and  control  that  Alexander  Hamilton  repudiated 
when  he  said  that  “a  power  over  a man’s  subsistence  amounts  to  a power  over  his 
will.”'4'  Free  societies  repudiate  such  actions  against  a man’s  subsistence.  Our 
Founding  Fathers  understood  well  that  it  was  the  means  to  tyranny  in  government. 

Widespread  Paternity  Fraud  promoted  by  the  States 

The  paternity  fraud  problem  is  very  serious  with  indications  that  paternity  tests 
show  that  nearly  30%  of  the  fathers  named  are  not  the  parent.'5!  While  paternity 
establishments  have  hit  record  levels,  in  LA  County  over  70%  of  those  paternity  es- 
tablishments are  by  default. '6J 


13]  BRISCOE  v.  LaHUE,  460  U.S.  325,  365  note  31  demonstrating  that  Congress,  when  enact- 
ing the  Civil  Rights  legislation  was  hostile  to  the  considerable  CORRUPTION  of  the  Judiciary 
and  the  Legal  system. 

Cong.  Globe,  42d  Cong.,  1st  Sess.,  App.  78  (Rep.  Perry)  (“Sheriffs,  having  eyes  to  see,  see  not; 
judges,  having  ears  to  hear,  hear  not;  witnesses  conceal  the  truth  or  falsify  it;  grand  and  petit 
juries  act  as  if  they  might  be  accomplices”);  id.,  at  394  (Rep.  Rainey)  (“[T]he  courts  are  in  many 
instances  under  the  control  of  those  who  are  wholly  inimical  to  the  impartial  administration  of 
law  and  equity”);  id.,  at  App.  186  (Rep.  Platt)  (judges  exercise  their  “almost  despotic  powers  . . . 

against  Republicans  without  regard  to  law  or  justice”);  id.,  at  App.  277  (Rep.  Porter)  (“The  out- 
rages committed  upon  loyal  men  there  are  under  the  forms  of  law.  It  can  be  summed  up  in  one 
word:  loyal  men  cannot  obtain  justice  in  the  courts  . . .”);  id.,  at  429  (referring  to  “prejudiced 
juries  and  bribed  judges”). 

'4i The  Federalist  No.  79,  at  472 

'5'  American  Association  of  Blood  Banks  1999  Annual  Report.  “Who  is  daddy  and  Who  is  Not, 
February  25,  2000.  See  also  “In  Genetic  Testing  for  Paternity,  Law  Often  Lags  Behind  Science,” 
New  York  Times,  March  11,  2001. 

'6iLos  Angeles  Times,  April  12,  1998,  Bl. 
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California  has  frequently  exceeded  a 100%  compliance  rate  since  welfare  reform 
| made  it  profitable  California  led  the  nation  in  collecting  $198  million  ABOVE 
! their  administration  costs  for  establishing  paternity  in  1998,  which  becomes  a wind- 
1 fall  to  the  state. i* * * * * 8'  Governor  Gray  Davis  of  California  has  demonstrated  an  AMAZ- 
| ING  paternity  establishment  rate  of  123%  in  1998,  somehow  finding  some  34,000 
paternity  establishments  in  excess  of  the  out  of  wedlock  births!  And  just  how  does 
one  exceed  a 100%  compliance  rate  and  gain  more  than  100%  of  administrative  costs 
in  a program  that  does  not  pay  100%  of  the  administrative  costs  except  by  fraud? 
In  fact,  a paternity  fraud  bill  made  it  to  the  Governor’s  desk  to  be  signed,  in  his 
veto,  he  FULLY  ACKNOWLEDGED  THAT  HE  WAS  AWARE  OF  THE  FRAUD 
THAT  WAS  TAKING  PLACE  when  he  said  “I  recognize  that  paternity  fraud  is  a 
serious  issue  and  has  the  potential  of  damaging  an  individual’s  livelihood  . . . He 
! also  recognized  his  state’s  dependence  on  the  Federal  Child  Support  incentive 
I money  to  CONTINUE  THE  FRAUD!! 

One  California  CBS  television  station’s  promo  on  paternity  fraud  noted  “[i]t’s  like 
j you’re  in  a debtor’s  prison  at  the  hands  of  the  government,  in  this  case  the  D.A.’s 
office.”  California’s  example  is  certainly  one  of  the  more  egregious  making  it  easi- 
er to  document,  yet  this  type  fraud  and  abuse  takes  place  to  some  extent  in  virtually 
every  state  in  the  Nation. 

The  Boston  Globe,  a New  York  Times  Company,  has  condemned  the  state  run 
child  support  racket.  Commenting  on  a surprising  opinion,  the  Massachusetts  Su- 
preme Judicial  Court  ignored  a mother’s  perjury  then  demanded  an  innocent  man 
pay  child  support  after  proof  the  child  wasn’t  his,  refused  to  correct  the  matter,  and 
set  a precedent  promoting  perjury  and  fraud. 

SHE  TOLD  HIM  he  was  the  little  girl’s  father,  and  he  believed  her  . . . 
[ WJhen  Cheryl  was  5 . . .he  finally  took  her  for  a DNA  test.  When  it  confirmed 
that  he  wasn’t  her  father,  he  asked  to  be  released  from  child  support.  Now  that 
the  truth  was  known,  he  argued,  it  wouldn’t  be  fair  to  keep  making  him  pay  for 
another  man’s  child. 

Last  week  the  Massachusetts  Supreme  Judicial  Court  gave  him  its  answer: 

Shut  up  and  keep  paying. 

“The  law  places  on  men  the  burden  to  consider  carefully  the  permanent  con- 
sequences that  flow  from  an  acknowledgment  of  paternity,  ” the  court  held.  “He 
waited  too  long  to  challenge  his  paternity.  ” 

And  what  burden,  you  might  wonder,  does  the  law  place  on  women?  A burden 
to  tell  the  truth  when  asked  to  identify  a child’s  father?  A burden  not  to  trick 
a young  man  into  forfeiting  tens  of  thousands  of  dollars  that  he  doesn’t  owe?  A 
burden  not  to  deceive  the  courts? 

Nope,  none  of  the  above.  To  judge  from  the  court’s  opinion,  a woman  like 
Cheryl’s  mother  is  under  no  obligation  at  all.  The  justices  who  decided  this 
case  say  nothing — not  one  word — about  her  dishonesty  or  the  immense 
hardship  she  has  inflicted  on  an  innocent  man.  There  is  no  hint  that 
they  disapprove  of  a woman  who  bears  a child  out  of  wedlock , then 
falsely  names  a former  boyfriend  as  the  father  so  she  can  go  on  welfare. 

She  may  have  been  the  liar , the  court  seems  to  believe,  but  he  is  the 
one  who  is  guilty— guilty  of  not  seizing  the  “ opportunity  to  undergo  ge- 
netic testing  before  he  acknowledged  paternity ” and  of  not  having 
“promptly  challenged  the  paternity  judgment ” once  he  suspected  he 
might  not  be  Cheryl’s  real  father 

None  of  that  gives  the  justices  pause  because  they  are  focused  on  something 
else  . . . His  money  . . . [Commenting  on  the  need  for  him  to  continue  paying 
for  someone  else’s  child  the  reporter  noted].  In  short,  it’s  OK  to  keep  ripping 
him  off  because  she  needs  the  money. 

But  the  swindle  must  go  on,  says  the  court,  because  someone  else  needs 
his  money.  In  the  court’s  view,  he  is  not  a wronged  man  with  a compel- 
ling plea  for  relief.  He  is  an  ATM  machine. 

But  how  the  mighty  are  fallen.  There  was  a time  when  the  Massachusetts  Su- 
preme Judicial  Court  was  renowned  for  its  legal  brilliance,  when  it  was  the 
court  other  courts  relied  on  in  abandoning  unworthy  precedents.  Today  it  is  a 


mUS  House  Ways  and  Means  Committee,  Greenbook,  Section  8,  CSE.  Table  8-20  “Paternities 

Established”,  Table  8-21  “Out-Of-Wedlock  Births”,  Table  8-22  “Percentage  of  Paternities  Estab- 

lished”. 

[8]  Table  8-4  US  House  Ways  and  Means  Committee,  Greenbook,  Section  8,  CSE.  “Financing 

of  CSE  Program,  Fiscal  Year  1998”  US  House  Ways  and  Means  Committee,  Greenbook,  Section 

8,  CSE. 

19]  California  CBS  Channel  2 News,  Special  Assignment:  “Not  The  Father”  aired  Tuesday,  Feb- 


ruary 7,  2001  at  11  p.m 
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follower,  not  a leader,  hiding  behind  unjust  decisions  elsewhere  to  rationalize  in- 
justice of  its  own.i'W 

This  precedent  encourages  the  erosion  of  trust  in  relationships  and  marriages  that 
is  necessary  for  these  relationships  to  survive — ; if  a man  practices  the  Massachu- 
setts prescription  for  paternity  testing  on  suspicion  of  the  other  spouse  at  child 
birth,  a very  stressful  time  in  a relationship,  the  erosion  of  trust  could  destroy  mar- 
riages and  families.  On  the  other  hand,  if  a father  does  NOT  do  this,  and  it  is  later 
determined  that  the  mother  was  unfaithful  and/or  a perjurer  (a  FELONY  in  most 
states),  she  is  REWARDED  WITH  PAYMENT  FOR  SEX.  One  lawyer,  who  wishes 
not  to  be  named  for  fear  of  retaliation/11!  has  even  referred  to  civil  courts  dealing 
with  family  issues  all  across  the  country  as  “PERJURY  PALACES!”  To  be  candid 
here — ; this  is  nothing  more  than  legalized  prostitution,  sanctioned  and  en- 
forced by  the  state  judicial  courts  through  their  contempt  and  police  pow- 
ers— , under  threat  of  jail  for  non-compliance.  Even  much  worse  is  the 
using  of  a child,  and  sometimes  the  creation  of  a child,  to  obtain  financial 
gain — one  of  the  most  severe  and  immoral  types  of  child  abuse  imaginable! 

The  General  Accounting  Office 

The  General  Accounting  Office  (GAO)  has  also  found  problems  with  mismanage- 
ment of  Child  Support  Funds.  “[I]n  an  audit  of  the  D.C.  Superior  Court,  the  GAO 
found  that  the  court  did  not  properly  account  for  funds  in  half  of  its  18  bank  ac- 
counts, including  the  child  support  account.  In  its  October  1999  report  to  Congress, 
the  GAO  concluded  there  was  no  assurance  that  funds  collected  for  child  support 
were  appropriately  disbursed,  nor  could  the  court  provide  assurance  that  there  were 
no  duplicate  payments  or  misappropriated  funds.  In  other  words,  even  when  support 
payments  were  withheld  from  their  wages  and  forwarded  to  the  court,  non-custodial 
parents  could  still  have  fallen  into  the  deadbeat  category.  Worse,  the  money  might 
not  have  reached  the  children  for  whom  it  was  intended.”  t12! 

Child  Support 

Howard  University  Political  Science  professor  Stephen  Baskerville/13!  has  written 
an  insightful  piece  on  the  divorce  and  child  support  “industry”; 

The  government  claims  a crisis  of  unpaid  child  support.  Leading  scholars  have  ' 
declared  these  claims  to  be  everything  from  a “myth”  to  a “hoax.”  Yet  some  in  the 
Bush  administration  seem  determined  to  continue  the  failed  policies  of  the  Clinton 
years.  Health  & Human  Services  Secretary  Tommy  Thompson  recently  announced  ' 
mass  arrests  of  parents  he  says  have  disobeyed  government  orders. 

The  Clinton  administration's  “Project  Save  Our  Children”  illustrates  that  more 
political  chicanery  is  perpetrated  in  the  name  of  children  than  any  other  cause.  The 
secretary  has  begun  a “nationwide  sweep”  to  arrest  (what  he  calls)  the  “most  want- 
ed deadbeat  parents.”  By  the  government’s  own  figures,  however,  the  “worst  of  the 
worst”  amount  to  only  69  fathers  worthy  of  prosecution. 

l'°]  SJC  to  paternity  victim:  Keep  paying,  chump.  Boston  Globe,  pg  11.  Jeff  Jacoby,  April  30, 
2001. 

t11!  Retaliation  against  those  lawyers  who  would  dare  challenge  the  corrupt  system  has  become 
routine  practice  by  the  Court  run  bar  systems  all  across  the  country.  For  example,  Barbara 
Johnson  of  Massachusetts  is  in  the  midst  of  disbarment  proceedings  for  daring  to  publicize  the 
corruption  of  the  Massachusetts  courts,  Linda  Kennedy  of  Virginia  was  recently  disbarred  for 
not  being  quiet  about  PROOF  of  altered  transcripts  in  court  proceedings,  Bob  Hirschfeld  of  Ari- 
zona was  disbarred  many  years  ago  for  daring  to  challenge  the  legal  establishment  and  aggres- 
sively represent  fathers  in  custody  actions,  Ed  Truncellito  believes  he  was  disbarred  for  bringing 
a civil  RICO  actions  against  the  Texas  State  Bar  for  the  fraudulent  construction  of  statutes  re- 
lated to  no-fault  divorce,  and  the  list  goes  on  and  on. 

t*2i  Grant,  Rennie  J.;  When  the  Court  Is  the  Deadbeat.  The  Washington  Post.  Wednesday, 
June  12,  2002;  Page  A30 

I13!  Drummond,  Daniel.  Professor  ousted  from  child-support  panel,  The  Washington  Times  Au- 
gust 4,  2001.  Dissent  apparently  is  not  allowed  in  states  when  it  comes  to  child  support  and 
family  preservation.  This  article  outlines  how  Howard  University  Political  Science  professor  Ste- 
phen Baskerville  was  ousted  from  the  Virginia  Child  Support  Advisory  Panel  because  of  an  Op- 
Ed  piece  he  wrote  for  The  Washington  Times.  Professor  Baskerville  said  “he  was  removed  from 
the  panel  because  of  his  politically  incorrect  views  about  child  support  and  its  enforcement.”  Ap- 
parently the  State  of  Virginia  believes  what  the  US  Supreme  Court  says  about  free  speech  in 
relation  to  flag  burning,  pornography,  and  foul  language,  but  does  not  believe  this  free  speech 
extends  to  press  published  commentary  critical  of  the  child  support  industry.  For  a review  of 
Professor  Baskerville’s  piece,  please  see  Appetite  for  Family  Destruction,  The  Washington  Times 
commentary  section,  p.  B5.  June  17,  2001. 


139 


Even  assuming  these  few  men  may  he  scoundrels,  why  don’t  authorities  simply 
arrest  them  and  be  done  with  it?  Why  all  the  fanfare  from  the  Federal  Govern- 
ment? Perhaps  because  these  prosecutions  are  political. 

“ We  will  find  you,”  President  Clinton  would  intone  against  fathers.  “We 
will  make  you  pay.”  In  Maryland,  government  billboards  announce,  “We’re 
Looking  for  You,  Child  Support  Violators .”  No  government  warns  bank 
robbers  or  drug  dealers  that  the  government  is  watching  them.  This  is  not 
law  enforcement:  It  is  terrorism. 

“More  notable  than  any  one  arrest,  ” we  are  told,  is  the  “message  that  the  ad- 
ministration is  sending”  that  it  will  use  federal  agents  to  enforce  divorce. 
In  other  words,  the  aim  is  not  to  prosecute  lawbreakers  but  to  spread  fear. 
Terrorizing  citizens  into  obeying  its  orders  is  not  an  appropriate  role  of  government 
in  a free  society,  even  when  the  orders  are  legitimate. 

In  this  case,  the  orders  are  not  legitimate.  They  are  creations  of  a divorce  indus- 
try eager  to.  encourage  divorce  by  making  it  more  lucrative.  A child  support  “ob- 
ligation” is  simply  what  judges  and  bureaucrats  decide  a father  must  pay 
to  have  his  children  taken  away. 

Most  divorces  are  filed  by  women  (70-80%),  usually  with  no  legal 
grounds.  Most  obligors  have  therefore  done  nothing  to  incur  the  imputed 
obligation,  which  is  set  by  the  same  enforcement  personnel  who  collect  it. 
These  officials  have  a financial  and  political  interest  in  separating  chil- 
dren from  their  fathers,  imposing  impossible  child  support  burdens,  and 
then  arresting  parents  who  inevitably  fail  to  pay.  These  activities  are  all 
being  subsidized  by  the  Federal  Government  in  the  way  of  financial  incen- 
tives and  reimbursements  to  the  state  pursuant  to  42  USC  655,  655a , 658, 
658a. 

By  the  government’s  own  account,  what  is  billed  as  “child  support”  is  little  short 
of  plunder.  Among  those  arrested  was  a man  earning  all  of  $39,000  a year  and 
ordered  to  pay  $350  a week  for  one  child,  almost  two-thirds  of  his  likely  take-home 
pay. 

These  men  have  no  hope  for  a fair  trial ; they  have  already  been  pronounced 
guilty  in  the  media  by  the  Secretary  of  Health  and  Human  Services,  with  no  plat- 
form to  reply  in  their  own  defense. 

The  divorce  industry  has  corrupted  local  government  throughout  Amer- 
ica. Now  its  poison  is  reaching  up  to  the  highest  levels  of  our  government. 
The  administration  is  soiling  its  hands  in  some  of  the  worst  sludge  left  by 
the  Clintons J14J 

In  the  Georgia  2002  legislative  session  a bill  was  under  consideration  for  changes 
in  the  child  support  guidelines,  in  part  to  make  them  adhere  to  the  actual  cost  of 
raising  a child.  As  a reaction  to  this  the  Marietta  Daily  Journal  reported  Assistant 
Attorney  General  Nina  Edidin  stating  that;  “Georgia  will  loose  millions  in  child  sup- 
port enforcement  if  the  guidelines  are  changed”.  What  this  statement  has  effectively 
exposed  is  that  the  current  guidelines  are  so  unfair,  that  it  is  lucrative  for  the  state 
to  have  guidelines  that  cannot  be  reasonably  met  by  those  who  are  subjected  to 
them.  The  unfair  guidelines  result  in  financial  incentives  and  necessary  child  sup- 
port enforcement  efforts  that  are  reimbursed  by  the  Federal  Government’s  Tem- 
porary Aid  to  Needy  Families  (TANF)  funding  to  the  state  pursuant  to  42  USC  655, 
655a,  658,  658a. 

My  Personal  Experience 

In  my  own  personal  experience  with  the  courts  in  Gwinnett  County  Georgia,  I 
have  found  that  established  law  is  generally  ignored  at  will  and  the  courts  do  as 
they  desire.  In  one  of  my  own  cases,  #02-A-9061-6,  I filed  a modification  for  child 
support  and  alimony  in  August  2002.  The  court  ignored  all  of  my  motions,  including 
two  motions  requesting  temporary  hearings  to  provide  temporary  relief.  These  mo- 
tions were  never  responded  to  by  the  court  in  any  way  despite  their  duty  to  do  so 
within  90  days  under  O.C.G.A.  15-6-2 1(b).  This  is  one  of  the  few  statutes  that  iden- 
tify a violation  of  this  statute  by  a judge  to  be  an  impeachable  offense.  A review 
of  the  court  records  revealed  that  this  particular  court  had  ruled  on  motions  for  tem- 
porary hearings  in  other  similar  modification  cases  but  the  judge,  Gwinnett  County 
Georgia  Superior  Court  Judge  Fred  A.  Bishop,  refused  to  do  so  in  my  case.  In  addi- 


[14iBaskerville,  Stephen;  Tommy  Thompson’s  Reign  Of  Terror.  Free  Congress  Research  and 
Education  Foundation,  Inc.,  September  12,  2002.  And  in  deference  to  the  Free  Congress  Founda- 
tion, the  article  contains  a disclaimer  stating  “This  publication  is  a service  of  the  Free  Congress 
Research  and  Education  Foundation,  Inc.  (FCF)  and  does  not  necessarily  reflect  the  views  of 
the  Free  Congress  Foundation  nor  is  it  an  attempt  to  aid  or  hinder  the  passage  of  any  bill.” 
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tion  to  the  Georgia  statue,  the  Federal  statute,  42  U.S.C.  666(a)(2),  requires  the 
state  to  be  expeditious  with  child  support  modifications.  Needless  to  say,  the  result- 
ing delay  of  my  modification  put  me  in  a position  where  my  situation  grew  worse 
and  I fell  behind  in  child  support  and  alimony  payments.  After  seven  months  from 
filing  this  modification  action,  with  no  relief,  I was  incarcerated  for  civil  contempt 
for  failure  to  pay  child  support  (case  03-A-1899-6). 

Although  O.C.G.A.  9-11-12  provides  30  days  in  which  to  respond  to  a complaint, 
the  contempt  was  heard  by  the  court  only  24  days  after  the  complaint  was  filed. 
I objected  to  the  hearing  continuing  and  requested  my  30  days,  but  Judge  Bishop 
continued  with  the  hearing  anyway.  If  I had  been  allowed  the  30  day  period  I am 
entitled  to  under  Georgia  law,  I would  have  purged  myself  of  the  arrears  from  re- 
sources from  my  retirement  account  as  well  as  completed  my  defensive  answer.  It 
is  interesting  that  the  Georgia  Statutes  define  the  source  of  child  support  as  coming 
from  income,  not  retirement  accounts,  but  this  method  of  access  to  an  obligor’s  addi- 
tional assets  are  accomplished  everyday  in  the  courts.  Additionally  interesting  is 
that  that  a modification  can’t  be  heard  in  seven  months  after  numerous  requests 
to  do  so  but  a contempt  that  will  produce  income  for  the  state  can  be  heard  in  about 
three  weeks.  A result  of  this  intentional  delay  was  that  the  state  received  child  en- 
forcement reimbursements  for  the  State  from  Federal  TANF  funding  pursuant  to  42 
USC  655,  655a,  658,  658a.  If  the  motions  were  heard  in  a timely  manner  the  ar- 
rears would  not  have  been  as  great — and  the  state  would  not  have  received  amounts 
in  proportion  to  the  amount  of  arrears.  Is  this  the  operation  of  justice  or  an  act  of 
abuse  to  acquire  funding  for  the  state  at  the  expense  of  taxpayers?  Regardless  of 
the  actual  intent  of  the  delay,  the  result  was  the  acquisition  of  funds  by  the  state 
from  TANF  funding  by  the  unfair  manipulations  of  the  process  of  law  in  this  case. 

The  most  expensive  WAR  ON  FAMILIES,  FATHERS,  AND  MARRIAGE  in  history 

Child  support  constitutes  the  most  expensive  war  waged  on  the  family  the  world 
has  ever  known.  If  we  are  to  accept  current  claims  by  politicians  that  some  $100 
BILLION  dollars  in  child  support  is  owed  (though  US  House  records  indicate  it  may 
be  some  $78+  BILLION),  then  we  must  look  at  the  corollary  to  this  claim.  How 
much  HAS  been  paid? 

Approximately  80%  of  all  child  support  has  been  paid  historically  in  America.!  15i 
America  also  has  one  of,  if  not  the  highest  rate  of  child  support  compliance  in  the 
world  and  the  remainder  of  child  support  is  owed  by  those  who  generally  are  unable 
to  pay.!16!  The  difference  in  today’s  lower  compliance  rates  for  child  support  can  be 
attributed  to  a number  of  factors; 

• The  amount  of  paternity  fraud  throughout  the  United  States  with  judicial  refus- 
als to  prosecute  for  FELONY  perjury  (as  it  is  a FELONY  in  many  states). 

• The  sheer  number  and  staggering  percentage  of  default  judgments  in  several 
states. 

• Continued  arrearages  for  deceased  obligors,  those  in  jail  or  prison,  and 
those  with  wages  so  low  and  debt  so  high  that  it  can  never  be  repaid 


!15J  Current  Population  Reports,  Series  P-23,  No  173  (1989) — Census  Bureau  data  from  1989 
indicated  that  75  percent  of  all  child  support  owed  is  paid.  The  TOTAL  amount  of  Child  Support 
owed  was  14.8  BILLION  dollars.  Of  that  amount,  11.1  BILLION  had  been  paid  (7.6  BILLION 
was  paid  in  full,  and  3.5  BILLION  was  partially  paid);  Non-Custodial  Parent’s  Report  of  Child 
Support  Payments,  Braver,  Sanford,  Pamela  J.  Fitzpatrick,  and  R.  Curtis  Bay,  (1988)  presented 
at  the  Symposium  “Adaptation  of  the  Non-Custodial  Parent:  Patterns  Over  Time”  at  the  Amer- 
ican Psychological  Association  Convention,  Atlanta,  GA,  August,  1988.  Compared  Bureau  of 
Census  custodial  parents  reports  (approx.  70%  received)  with  father  survey  (approx.  90%  paid); 
Judi  Bartfeld  and  Daniel  R.  Meyer,  “Are  There  Really  Deadbeat  Dads?  The  Relationship  Be- 
tween Ability  to  Pay,  Enforcement,  and  Compliance  in  Normal  Child  Support  Cases.”  Social 
Service  Review  68  (1994) — 95%  of  fathers  having  no  employment  problems  for  the  past  five  years 
pay  regularly;  81%  in  full  and  on  time;  1988  Census  “Child  Support  and  Alimony:  1989  Series” 
P-60,  No.  173  p.  6-7 — 90%  of  fathers  with  joint  custody  pay  the  ordered  child  support.  79.1% 
of  fathers  with  visitation  rights  pay  the  ordered  child  support.  44.5%  of  fathers  with  no  visita- 
tion rights  pay  the  ordered  child  support. 

The  father  of  today’s  child  support  public  policy,  his  personal  exploitation  of  the  system,  and 
the  fallacy  of  his  “income  shares”  model,  James  R.  Johnston,  August  1998. 

t16i  GAO/HRD-92-39FS,  January  9,  1992;  page  19 — According  to  a 1992  report  by  the  Govern- 
ment Accounting  Office,  Child  Support  non-payment  is  NOT  by  choice  This  report  showed  that 
66%  of  those  fathers  with  delinquent  child  support  obligations  were  not  able  to  pay,  5%  were 
unable  to  be  located,  and  29%  were  classified  as  other.  These  were  custodial  mother  SELF  RE- 
PORTS (which  are  likely  to  be  skewed  against  the  party  paying  child  support);  Journal  of  Con- 
temporary Policy  Issues,  Garfinkle  and  Klawitter,  1992 — after  instituting  mandatory  wage  with- 
holding of  child  support  in  Wisconsin,  10  pilot  counties  collected  only  2.89%  more  of  what  was 
owed  than  the  ten  control  counties  that  didn’t  garnish. 
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(as  interest  continues  to  accrue  in  many  states  ensuring  they  will 
NEVER  be  able  to  comply). 

• Judicial  refusal  to  allow  downward  adjustments  even  when  obligers  are  unem- 
ployed. 

• The  refusal  of  nearly  every  state  in  the  country  to  comply  with  the  quadrennial 
reviews  required  by  42  USC  667  and  provide  real  economic  data  for  child  sup- 
port awards,  thereby  relying  on  inflated  and  arbitrary  “guidelines”. 

• The  intensifying  of  misandrist  (male  hating)  propaganda  by  judges,  lawyers, 
feminists,  and  politicians  promoting  ruthless  “child”  support  which  includes  hid- 
den alimony  by  way  of  guidelines  based  on  no  foundation  of  what  it  costs  to 
raise  a child  but  clearly  exceeding  any  reasonable  such  expense. 

• Judicial  promotion  of  fatherlessness  and  its  attendant  social  disorders  by  refus- 
ing to  enforce  visitation  or  custody  orders  while  jailing  for  a child  support  order. 
Even  though  there  is  a considerable  amount  of  social  studies  data  indicating 
that  ENFORCING  VISITATION  ORDERS  SUBSTANTIALLY  INCREASES 
CHILD  SUPPORT  COMPLIANCE  RATES!  t >7] 

This  last  statement  is  important.  It  is  essentially  the  crux  of  the  issue.  If  child 
support  compliance  is  the  goal,  there  is  a considerable  amount  of  research  dem- 
onstrating compliance  is  DIRECTLY  tied  to  both  parenting  time  by  BOTH  PAR- 
ENTS AND  enforcement  of  visitation  orders. 

American  courts  routinely  award  custody  to  mothers  approximately  85-90%  of  the 
time  thereby  disenfranchising  fathers  and  turning  them  into  child  support  obli- 
gors.^[18i  Historical  data  shows  about  66%-80%  or  more  of  compliance  with  child  sup- 
port. Yet  many  politicians  harp  about  a $100  BILLION  dollar  arrearage  amount.  If 
this  were  true,  it  would  translate  into  the  $100  BILLION  representing  the  remain- 
ing 20%-34%  of  all  child  support  obligations.  Therefore,  the  amount  of  “child”  sup- 
port that  HAS  BEEN  PAID  (for  the  purpose  of  “privately”  subsidizing  single-parent 
homes)  is  approximately; 

$100  BILLION/ 34%  = $294,117,647,058  $100  BILLION/20%  = $500,000,000,000 

If  we  consider  the  $78  BILLION  that  the  US  House  indicates  is  the  accurate  ar- 
rearage, applying  the  same  formula  demonstrates; 

$ 78  BILLION/34%  = $229,411,764,706  $78  BILLION/20%  = $390,000,000,000 

Somewhere  around  Va  to  V2  of  a TRILLION  dollars  has  been  collected  JUST  IN 
CHILD  SUPPORT!  This  does  not  even  include  the  legal  fees,  property  distributions, 
expert  fees,  CSE  fees,  judges,  administrators,  jail  cells  for  delinquent  obligers,  po- 
lice, alimony,  taxpayer  funded  poverty  lawyers,  prosecutors,  costs  of  maintaining 
two  residences,  costs  of  separation,  etc.,  extracting  fees  from  broken  relationships 
or  from  destroying  families.  If  it  were  possible  to  factor  in  all  of  the  costs,  including 
the  social  costs  of  fatherlessness  on  destructive  social  behaviors,  this  figure  could 
easily  be  many  times  higher,  possibly  exceeding  ONE  TRILLION  DOLLARS! 

American  government  at  all  levels  (state  and  federal,  legislative  and  judicial)  has 
waged  the  most  ruthlessly  brutal  and  expensive  war  on  fathers  and  families  in  the 
history  of  the  world.  The  financial  costs  America’s  state  and  Federal  Governments 
are  paying  to  obliterate  families  and  fathers  is  mind  numbing.  All  of  this  has  been 
paid  for  by  the  American  taxpayer! 


n 7]  “Paying  child  support,  visiting  and  participating  in  childrearing  decisions  are  activities 
that  ‘go  together’ . . . Fathers  who  engage  in  any  one  of  those  three  activities  are  likely  to  en- 
gage in  the  other  two  activities  perhaps  to  maintain  parallel  responsibilities  with  those  fulfilled 
by  fathers  who  live  with  their  children.”  (pg.  96,  Col.  2,  3,  Lines  4—11)  Relationships  between 
Fathers  and  Children  Who  Live  Apart:  The  Father’s  Role  after  Separation — Judith  A.  Seltzer, 
University  of  Wisconsin-Madison,  Journal  of  Marriage  and  the  Family,  Vol.  53,  No.  1,  February 
1.991. 

“Paternal  visitation  has  been  found  to  consistently  be  positively  related  to  payment  of  child 
support”  (pg.  134,  col.  1,  2,  lines  16-18)  The  Role  of  Paternal  Variables  in  Divorced  and  Married 
Families — Amanda  Thomas  and  Rex  Forehand,  American  Journal  of  Othopsychiatry,  Vol.  63, 
No.  1,  January  1993. 

“90.2%  of  fathers  with  joint  custody  pay  the  child  support  due.”  (pg.  7,  col.  1,  2,  lines  1-2) 
U.S.  Bureau  of  the  Census:  1988. 

“79.1  % of  fathers  with  visitation  privileges  pay  the  child  support  due.”  (pg.  7,  col.  1,  2,  lines 
2-3)  U.S.  Bureau  of  the  Census:  1988. 

See  also  Daniel  R.  Meyer,  Compliance  with  Child  Support  Orders  in  Paternity  and  Divorce 
Cases  (Institute  for  Research  on  Poverty,  Madison,  Wisconsin,  1997). 

Deena  Mandell,  Fathers  Who  Don’t  Pay  Child  Support:  Hearing  Their  Voices,  23  Journal  of 
Divorce  and  Remarriage  85  (1995). 

[18JU.S.  Dept,  of  Commerce,  Current  Population  Report  3/99  (P60— 196  Child  Support  For  Cus- 
todial Mothers  and  Fathers:  1995),  there  are  11.6  Million  Custodial  Mothers  (85%). 
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Child  support  is  our  system  for  replacing  fathers  with  money.  Everyone,  including 
mothers,  would  be  better  off  if  we  replaced  money  with  fathers.  Replace  child  sup- 
port with  a supporting  parent.  Children  would  get  the  emotional  benefit  of  a father, 
and  the  [benefit]  of  all  the  father’s  resources.”  119]  The  social  costs  of  fatherless  chil- 
dren include:  filling  prisons,  causing  psychological  problems,  suicide,  psychosis,  gang 
activity,  rape,  physical  and  sexual  child  abuse,  violence  against  women,  general  vio- 
lence, alcohol  and  drug  abuse,  poverty,  lower  academic  achievement,  school  drop- 
outs, relationship  instability,  gender  identity  confusion,  runaways,  homelessness, 
cigarette  smoking,  and  any  number  of  corrosive  social  disorders  (see  footnote  1). 

Ron  Paul  has  noted  that  “[wjithout  the  destructive  effects  of  the  welfare  state, 
there  would  be  little  need  for  federal  programs  to  promote  responsible  father- 
hood.” f2°]  When  will  we  finally  begin  to  correct  “the  vast  left  wing  conspiracy?” 

The  More  Important  Costs 

With  the  divorce  rate  rising  daily  and  in  the  range  of  1,000,000  per  year,  a four- 
fold increase  since  1950,  the  effects  can  be  seen  in  the  increase  of  our  society’s  ills. 
Such  increases  track  the  divorce  statistics  in  parallel.  Using  the  1,000,000  conserv- 
ative figure,  and  considering  2.3  children  per  household,  there  are  2,300,000  chil- 
dren that  are  victims  of  divorce  each  year.  Custody  of  children  is  awarded  to  the 
mother  in  85%  of  cases.  This  means  the  system  creates  1,955,000  children  per  year 
that  will  grow  up  in  a household  without  a father!  This  translates  to  over  7,500  chil- 
dren per  day  the  courts  remove  children  from  their  fathers  for  each  of  the  260  days 
a year  courts  are  in  session!  The  fatherless  situation  produces  this; 

• 85%  of  all  children  that  exhibit  behavioral  disorders  come  from  fatherless 
homes  (Source:  Center  for  Disease  Control) 

• 90%  of  all  homeless  and  runaway  children  are  from  fatherless  homes  (Source: 
U.S.  D.H.H.S.,  Bureau  of  the  Census) 

• 71%  of  all  high  school  dropouts  come  from  fatherless  homes  (Source:  National 
Principals  Association  Report  on  the  State  of  High  Schools .) 

• 75%  of  all  adolescent  patients  in  chemical  abuse  centers  come  from  fatherless 
homes  (Source:  Rainbows  for  all  God's  Children .) 

• 63%  of  youth  suicides  are  from  fatherless  homes  (Source:  U.S.  D.H.H.S.,  Bureau 
of  the  Census) 

• 80%  of  rapists  motivated  with  displaced  anger  come  from  fatherless  homes 
(Source:  Criminal  Justice  & Behavior,  Vol  14,  p.  403-26,  1978) 

• 70%  of  juveniles  in  state-operated  institutions  come  from  fatherless  homes 
(Source:  U.S.  Dept,  of  Justice,  Special  Report , Sept  1988) 

• 85%  of  all  youths  sitting  in  prisons  grew  up  in  a fatherless  home  (Source:  Ful- 
ton Co.  Georgia  jail  populations,  Texas  Dept,  of  Corrections  1992) 

The  costs  to  society  as  a result  of  a system  that  encourages  broken  families  and 
removes  fathers  by  providing  taxpayer  funding  to  do  so  exceeds  any  amount  that 
can  be  expressed  in  dollars. 

Policy  Considerations 

• Federal  Child  Support  programs  must  be  tied  more  directly  to  the  enforcement 
of  existing  court  orders  for  parental  access  (visitation).  Peer  reviewed  study 
after  study  has  shown  that  as  much  as  90%  of  the  child  support  is  paid  when 
disenfranchised  parents  have  joint  custody,  and  nearly  80%  compliance  when 
with  access  to  their  children  (see  footnote  19). 

• Child  support  funding  rules  must  require  states  to  penalize  litigants  for  ignor- 
ing the  routine  perjury  all  across  the  country.  Not  only  is  it  a FELONY  in  many 
states,  and  the  ignoring  of  it  technically  MISPRISON  OF  FELONY,  it  promotes 
the  misuse  of  both  federal  and  state  taxpayer  funds.  The  routine  allowance  of 
un-prosecuted  perjury  in  state  courts  gives  incentives  for  family  breakdown  and 
societal  disorder  by  promoting  a type  of  “banana  republic  best  liar  wins”  legal 
system — ; it  is  then  backed  with  the  full  police  power  of  the  state  for  enforce- 
ment encouraged  and  rewarded  by  financial  incentives  at  the  tax  payer’s  ex- 
pense. 

Conclusions 

Paternity  fraud  can  no  longer  be  tolerated  or  funded  with  federal  taxpayer  money. 
When  considering  the  technicalities  of  paternity  fraud,  it  is  a form  of  repackaged 


f 19J  K.C.  Wilson  in  “Where’s  Daddy?  The  Mythologies  behind  Custody-Access-Support.” 
i2°J  Statement  of  Rep.  Ron  Paul  (R-TX),  September  7,  2000.  Child  Support  Distribution  Act 
Of  2000. 
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j prostitution  supported  and  enforced  with  the  police  power  of  the  state.  Suggesting 
that  there  are  “common  law  traditions”  for  this,  as  some  courts  have,  is  a fallacy. 

! It  is  little  more  than  an  ignorant,  or  worse  yet,  intentional  misconstruing  of  maxims 
I of  law  to  promote  the  fraudulent  and  immoral  collection  of  taxpayer  money  at  the 
I!  expense  of  families  and  especially  children. 

The  current  taxpayer  funded  child  support  system  does  not  only  encourage  tax- 
payer fraud  by  the  states  at  the  expense  of  our  society’s  health  but  also  encourages 
the  abuse  and  atrocities  to  the  family  that  are  a companion  element  of  a system 
that  is  depreciating  day  by  day  any  confidence  and  faith  the  American  people  have 
in  a fair  and  impartial  judicial  system  and  government. 


Statement  of  Bruce  Eden,  Fathers  Rights  Association  of  New  Jersey  & Mid- 
Atlantic  Region,  Wayne,  New  Jersey 

A.  The  Waste 

In  June  of  2003,  the  State  of  New  Jersey  conducted  a statewide  sweep  arresting 
over  1000  parents  allegedly  owing  child  support.  These  statewide  sweeps  are  con- 
ducted through  a Cooperative  Agreement  between  the  New  Jersey  Division  of  Fam- 
ily Development,  the  New  Jersey  child  support  enforcement  agency  and  welfare 
agency  funded  for  this  purpose,  and  the  county  sheriffs’  departments  throughout  the 
State.  Based  on  these  agreements  sheriffs  go  out  and  arrest  parents  (in  98-99%  of 
all  cases  the  parent  is  usually  the  male — gender  discrimination  fraud)  on  computer- 
generated “bench  warrants”. 

Below  is  the  story  of  the  latest  New  Jersey  statewide  sweep  showing  that  the  ar- 
rests are  an  abject  failure,  a waste  of  hard-earned  taxpayers’  monies,  a fraud  being 
perpetrated  on  taxpayers  and  innocent  people  through  the  violation  of  their  con- 
stitutional rights  to  be  protected  under  the  Fourth  Amendment  of  the  Constitution 
for  the  United  States  of  America,  and  abuse  of  the  people  by  the  government  that 
is  supposed  to  protect  them. 

http://www.nj.com/search/index.ssf7/base/news-2/1058683869141900.xml7starled 
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Sunday,  July  20,  2003 

BY  JUNE  KIM 

Star-Ledger  Staff 

Last  month,  county  sheriffs  officers  arrested  hundreds  of  “deadbeat  parents” 
over  a three-day  period  known  as  the  “Non-Support  Sweep.”  But  while  the  dra- 
matic operation  may  have  garnered  much-needed  attention  for  the  problem,  re- 
sults show  it  is  not  the  most  efficient  method  of  collecting  money  for  children 
of  broken  homes. 

In  five  counties  surveyed  by  The  Star-Ledger,  approximately  $2,225,240  was 
owed  by  157  people  rounded  up  during  the  sweeps,  but  only  $71,258  was  col- 
lected, according  to  court  records.  Collection  rates  varied  in  the  counties  sur- 
veyed by  the  paper,  but  all  reported  low-yielding  results. 

In  Morris  County,  26  people  were  rounded  up.  Together,  they  owed  $208,338, 
but  only  $14,518  was  collected,  averaging  payments  of  approximately  $558  each. 
In  Union  County,  23  people  were  rounded  up.  Together  they  owed  $406,811,  but 
only  $30,834  was  collected,  averaging  payments  of  approximately  $1,341  each. 

County  law  enforcement  receives  state  funding  for  the  operation  based  on  the 
amount  of  debt  collected  during  previous  sweeps.  The  funding  reimburses  the 
cost  of  the  sweeps  as  well  as  money  for  child-support  operations  throughout  the 
year.  While  money  collected  during  the  sweeps  may  not  be  significant,  state  offi- 
cials believe  the  biannual  raids  spur  publicity  that  sparks  others  to  pay.,  “It’s 
hard  to  quantify,  but  we  do  believe  that  there  is  an  effect  from  the  raids,”  said 
Joe  Landers,  chief  of  client  and  central  services  in  New  Jersey’s  Child  Support 
Enforcement  unit.  “If  there’s  someone  who’s  teetering,  ‘Am  I going  to  pay  or 
not,’  all  of  a sudden,  some  of  these  people  start  paying.” 

The  sweep  process  involves  not  only  the  early  morning  arrests,  but  also  the 
coordination  of  municipal  law  enforcement  as  well  as  county  probation  and 
court  officers.  Finding  the  individuals  falls  under  the  jurisdiction  of  the  sheriffs 
offices,  but  extracting  the  money  comes  down  to  the  courts.  “Once  we  do  our 
job,  then  it’s  up  to  the  judge  to  listen  to  the  story  in  front  of  them  as  to  how 
to  handle  it,”  said  Middlesex  County  Sheriff  Joseph  Spicuzzo.  “Obviously  there 
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are  circumstances  that  I don’t  know  about.”  After  being  arrested,  individuals 
are  given  a hearing  and  are  held  in  jail  until  10  percent  of  the  arrears  are  paid. 

But  Essex  County  Sheriff  Armando  Fontoura  said  there  are  cases 
where  people  simply  cannot  afford  to  pay  and  keeping  them  in  jail 
costs  taxpayers  more  money. 

“With  no  one  making  any  payments  or  restitution,  it  doesn’t  make  any  sense,” 
Fontoura  said.  “There’s  the  additional  burden  of  housing  them,  feeding  them 
and  taking  care  of  them,  which  is  very  expensive  for  taxpayers.”  Fontoura  sees  | 
these  cases  quite  often  in  Essex  County,  which  has  the  highest  percentage  of  j 
individuals  in  poverty  in  New  Jersey. 

“In  our  county,  we  offer  what  America  offers — the  poorest  of  the  poor  and 
richest  of  the  rich.  Usually  the  poorest  of  the  poor  are  not  working,  have  no 
prospects  for  employment  or  might  be  on  welfare.  After  awhile  we  start  to  spin 
our  wheels,”  said  Fontoura.  Sheriff  s offices  are  given  the  freedom  to  conduct  the 
raids  with  methods  they  feel  work  best  in  their  county.  The  Essex  County  Sher- 
iff s Department  does  not  assign  many  officers  to  the  raids  and  instead  tries  to 
take  a more  strategic  approach  during  their  sweep. 

‘We  try  to  be  practical  and  reasonable  and  direct  ourselves  to  those  who  j 
might  have  some  ability  to  meet  their  obligation,”  Fontoura  said. 

The  problem  seen  in  New  Jersey  reflects  a national  trend.  According 
to  2002  data  from  the  federal  office  of  Child  Support  Enforcement,  two- 
thirds  of  those  who  owe  child  support  earned  less  than  $10,000  last 
year. 

Morris  County,  on  the  other  hand,  has  one  of  the  highest  median  income  lev-  I 
els  in  the  state  (second  only  to  Hunterdon)  and  one  of  the  lowest  populations 
of  individuals  in  poverty.  Instead  of  spending  money  on  sending  out  officers  to 
knock  on  doors,  the  sheriffs  office  has  had  some  success  simply  calling  people 
at  home.  During  the  June  raids,  19  of  the  26  warrants  satisfied  in  Morris  Coun- 
ty were  for  individuals  who  had  turned  themselves  in  after  phone  calls  to  their 
residences. 

“It’s  a more  efficient  use  of  our  time  instead  of  going  all  around  the  county 
knocking  on  doors,”  said  Morris  County  Sheriff  Edward  Rochford.  We’re  a dif- 
ferent kind  of  county — one  of  the  most  affluent  counties  in  the  United  States,” 
said  Rochford.  “And  I think  that’s  why  we  have  a little  bit  of  success  with  the 
child  support.” 

Along  with  the  raids,  however,  sheriffs  in  several  counties  emphasized  the  im- 
portance of  attacking  the  problem  on  a daily  basis.  For  some  counties,  executing 
child-support  warrants  while  serving  warrants  on  suspects  in  other  crimes  is 
more  cost  effective. 

To  help  the  unemployed  with  family  support  obligations,  New  Jersey’s  Office 
of  Child  Support  has  established  the  Benchcard  Initiative.  The  program  pro- 
vides job  development  skills  to  help  parents  meet  their  child-support  payments. 

The  most  successful  method  of  collecting  child  support  is  by  withholding  the  j 
amount  directly  from  a parent’s  paycheck.  In  fiscal  year  2002,  the  New  Jersey  i 
Office  of  Child  Support  collected  $554,940,301  through  this  method.  Child-sup-  I 
port  payments  also  are  intercepted  through  unemployment  checks,  federal  and  ! 
state  tax  returns,  license  suspensions  and  even  lottery  winnings.  In  2002, 
$639.4  million  of  the  estimated  $983.7  million  due  in  support  was  collected. 

However,  according  to  the  Office  of  Child  Support,  there  is  approximately  $1.9  i 
billion  of  payments  in  arrears  since  the  late  1970s,  when  the  office  began  track- 
ing the  data.  Some  of  this  debt  can  be  tracked  to  inefficiencies  in  the  child-sup- 
port enforcement  system,  which  is  working  with  approximately  296,100  child- 
support  cases. 

Probation  offices  charged  with  enforcing  the  payment  orders  from  the  court  j 
are  understaffed  and  are  working  with  antiquated  computer  systems  from  the 
1980s,  Landers  said. 

Karen  Sims,  a single  mother  of  three,  has  been  working  with  a probation  offi- 
cer since  1993,  when  she  first  filed  a motion  for  child-support  enforcement.  She 
is  owed  $55,431.70  in  back  payments  from  her  ex-husband,  but  continues  work- 
ing with  her  case  worker  despite  the  frustration. 

“He’s  got  his  hands  tied  because  he’s  got  so  many  cases”  said  Sims,  an  Old 
Bridge  resident.  “He  can’t  say,  ‘Mr.  Sims,  we  need  that  dollar  today.’  ” 

In  the  case  of  South  Plainfield  resident  Debbie  Kamen,  the  frustration  built 
to  a point  where  she  began  looking  for  other  avenues  of  help.  She  approached 
a private  investigator  to  help  find  her  ex-husband,  who  owed  her  $57,766.  Pri- 
vate investigator  John  Carroll  agreed  to  take  her  case  pro  bono  and  tracked 
down  her  husband,  Jerry  Kamen,  in  North  Livingston  on  July  14.  After  her  long 
wait,  it  took  four  minutes  for  the  Union  County  court  to  rule  that  her  husband 
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must  come  forward  with  at  least  10  percent  of  the  unpaid  child  support.  As  of 
Friday,  unable  to  come  up  with  the  $5,780,  Kamen  was  still  being  held  in  jail. 
Sims,  who  cannot  afford  the  help  of  a private  investigator,  still  hopes  that  her 
husband  will  be  caught  in  one  of  the  sweeps.  But  she’s  not  expecting  to  see  any 
of  the  child-support  money  anytime  soon.  “I  call  it  my  retirement  fund.  Maybe 
by  the  time  I retire,  I’ll  get  some  of  it.” 

June  Kim  works  in  the  Union  County  bureau.  She  can  be  reached  at 
jkim@starledger.com  or  (908)  302-1500. 

On  average  most  states  do  not  collect  child  support  or  minimal  amounts  by  arrest- 
ing alleged  “deadbeat  dads”.  However,  the  so-called  “deadbeat  dad”  hysteria  is  non- 
existent. In  an  8-year  longitudinal  study  done  by  Dr.  Sanford  Braver  of  the  Univer- 
sity of  Arizona,  it  was  found  that  less  than  5%  of  all  child  support  debtors  are  true 
“deadbeats”.  The  rest  are  unable  to  comply  with  onerous  orders  not  based  on  the 
reality  of  costs  of  raising  children,  but  on  the  parents’  incomes.  This  method  of  cal- 
culation is  derived  from  former  Soviet  communist  family  law  and  does  not  comport 
with  our  republican  form  of  government.  Use  of  child  support  guidelines  on  the 
basis  of  Soviet-style  income-shares  guidelines  is  treasonous  and  anti-American.  It  is 
a waste  of  taxpayer’s  money  to  force  people  to  pay  more  than  they  can  and  then 
arrest  them  and  incarcerate  them  at  a cost  that  ranges  between  $75  per  day  to  $200 
per  day  on  average. 

Plus,  taxpayers  are  footing  the  bill  for  sheriffs’  officers  to  go  out  an  use  overtime, 
wear  and  tear  on  police  cars,  etc.  Based  on  recent  numbers  in  New  Jersey,  each 
county  expends  $60,000  per  month  to  go  out  and  arrest  child  support  debtors.  They 
rarely  ever  collect  that  total  amount  from  those  arrested. 

B.  The  Fraud 

Arresting  parents  who  are  child  support  debtors  is  an  immense  fraud.  It  is  a vio- 
lation of  Constitutional  Rights,  most  specifically  the  Fourth  Amendment  to  the  Con- 
stitution for  the  United  States  of  America.  Arresting  someone  for  owing  a divorce- 
related  child  support  debt  is  arresting  someone  for  a “civil”  matter.  In  New  Jersey, 
as  in  every  other  state,  there  are  laws  that  prohibit  all  law  enforcement  officers 
from  arresting  people  in  civil  matters.  Why?  Because  there  is  no  probable  cause  that 
a crime  is  being  committed  or  has  been  committed.  And,  in  every  case,  there  is 
never  a sworn  affidavit  attached  to  the  purported  “warrants”  that  they  use  to  arrest 
people  for  child  support.  There  are  never  any  true  “warrants”  for  arresting  for  child 
support.  They  are  in  fact  orders  of  the  court  that  purport  to  be  made  into  war- 
rants— all  without  probable  cause  or  complaining  witnesses.  Herein  lies  the  abuse. 

C.  The  Abuse 

Every  violation  of  a fundamentally  secured  right  costs  the  taxpayers  in  some 
shape  or  form.  These  violations,  in  arresting  child  support  debtors,  is  abusive  to 
those  arrested  and  to  the  taxpayers  footing  the  bills  to  run  the  wasteful  child  sup- 
port enforcement  bureaucracy  and  the  sheriffs  going  out  and  jailing  people  in  a civil 
matter. 

There  is  no  probable  cause  in  a civil  matter  to  arrest.  One  cannot  escape 
that  fact.  In  New  Jersey,  it  is  prohibited  to  arrest  women  in  a civil  matter.  N.J.S.A. 
2A:17-77(a).  Pursuant  to  the  Equal  Protection  Clause  of  the  Fourteenth  Amend- 
ment  of  Constitution  of  the  United  States,  men  cannot  be  arrested  in  a civil  matter 
either.  Yet,  they  are.  And  at  great  taxpayer  expense.  This  happens  all  over  the 
country.  Whether  the  matter  is  deemed  civil  or  the  particular  State  somehow  fraud- 
ulently converts  a civil  matter  into  a criminal  matter  to  jail  men  for  owing  child 
support.  By  fraudulently  converting  a divorce/child  support  matter,  which  is  civil, 
into  a criminal  matter,  always  occurs  without  the  man  being  read  his  rights  at  the 
time  the  divorce  is  initiated.  Men  are  forced  into  giving  up  financial  information, 
how  much  they  make,  where  they  work,  where  they  live,  and  all  other  kinds  of  dis- 
closures, without  ever  being  told  of  their  rights  to  remain  silent,  rights  to  counsel, 
rights  to  a full  and  fair  hearing  before  a jury  of  twelve  of  their  peers  of  the  commu- 
nity, etc.,  at  the  inception  of  the  divorce  proceedings. 

Men  are  routinely  arrested  for  child  support.  Since  over  95%  of  all  child  custody 
awards  go  to  women  and  the  concomittant  number  of  child  support  obligations  go 
to  men,  there  is  a blatant  gender  discrimination  in  this  country. 

Based  on  this  and  the  fact  there  was  no  probable  cause  to  arrest  in  a civil  matter, 
and  that  women  cannot  be  arrested  in  New  Jersey  on  civil  process,  a police  officer 
loses  qualified  immunity  to  a claim  that  a facially  neutral  policy  is  executed  in  a 
discriminatory  manner  only  if  a reasonable  police  officer  would  know  that  the  policy 
has  a discriminatory  impact  on  men,  that  bias  against  men  was  a motivating  factor 
behind  the  adoption  of  the  policy,  and  that  there  is  no  important  public  interest 
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served  by  adoption  of  the  policy.  For  a similar  argument,  see  Hynson  v.  City  of  Ches- 
ter, Legal  Dep’t.,  864  F.2d  1026,  1032  (3rd  Cir.  1988).  If  police  officers  are  to  be  sued 
for  these  constitutional  violations  of  persons  owing  child  support,  then  taxpayers  are 
going  to  bear  the  brunt  of  this. 

However,  “probable  cause”  to  arrest  requires  a showing  that  both  a crime  has 
been,  or  is  being  committed,  and  that  the  person  sought  to  be  arrested  committed 
the  offense.  U.S.C.A.  Const.Amend.  4.  In  child  support  enforcement  matters,  no 
probable  cause  can  exist,  because  the  entire  matter  arose  out  of  a civil  context. 

It  is  asserted  that  by  definition,  probable  cause  can  only  exist  in  relation  to  crimi- 
nal conduct.  It  follows  that  civil  disputes  cannot  give  rise  to  probable  cause.  See, 
Illinois  v.  Gates,  462  U.S.  213  (1983)(Test  for  police  officer’s  sufficient  basis  for  prob- 
able  cause — did  the  officer  have  a sufficient  basis  to  make  a “practical,  common 
sense”  decision  that  a “fair  probability  of  crime  existed,” — once  the  officer’s  actions 
fail  to  satisfy  this  test,  it  may  appear  that  no  reasonably  objective  officer  could  have 
believed  that  probable  cause  existed  to  make  an  arrest);  Allen  v.  City  of  Portland, 
73  F.3d  232  (9th  Cir.  1995),  the  Ninth  Circuit  Court  of  Appeals  (citing  cases 
from  the  U.S.  Supreme  Court,  Fifth,  Seventh,  Eighth  and  Ninth  Circuits) 
held  that  “by  definition,  probable  cause  to  arrest  can  only  exist  in  relation 
to  criminal  conduct;  civil  disputes  cannot  give  rise  to  probable  cause;  Paff 
v.  Kaltenbach,  204  F.3d  425,  435  (3rd  Cir.  2000)(Fourth  Amendment  prohibits  law 
enforcement  officers  from  arresting  citizens  without  probable  cause  (citations  omit- 
ted)); New  Jersey  District  Court  cases  and  other  nearby  district  courts,  Santiago  v. 
City  of  Vineland,  107  F.Supp.2d  512,  561-62,  564  (D.N.J.  2000);  Hill  v.  Algor,  85 
F.Supp.2d  391,  397-98  (D.N.J.  2000)(arrest  made  without  probable  cause  violates 
the  Fourth  Amendment);  Rzayeva  v.  Foster,  134  F.Supp.2d  239,  248-49  (D.Conn. 
2001)  (holding  involuntary  civil  confinement  is  a “massive  curtailment  of 
liberty”,  is  tantamount  to  the  infringement  of  being  arrested  and  can  be 
made  only  upon  probable  cause,  citing  Vitek  v.  Jones,  445  U.S.  480,  491,  100 
S.Ct.  1254,  63  L.Ed.2d  552  (1980);  Schneider  v.  Simonini,  749  A.2d  336,  163  N.J. 
336,  361-65  (2000)(detailed  explanation  of  probable  cause  standard  in  New  Jersey). 

In  Schneider,  the  New  Jersey  Supreme  Court  set  the  standard  for  probable  cause. 
It  shows  us  that  probable  cause  to  arrest  “requires  a showing  that  both  a crime  has 
been,  or  is  being  committed,  and  that  the  person  sought  to  be  arrested  committed 
the  offense”.  Schneider,  163  N.J.  at  363.  It  was  further  held  that  a probable  cause 
determination  could  only  be  made  if  a warrant  had  a “supporting  affidavit,  as  sup- 
plemented by  sworn  testimony  before  the  issuing  judge  that  is  recorded  contempora- 
neously. Id.  at  363. 

It  has  “Been  held  that  under  the  Fourth  Amendment  to  the  Constitution  for  the 
United  States  there  are  two  categories  of  police  seizures:  (1)  A police  officer  may 
seize  a citizen  for  a brief  investigatory  stop  if  he/she  has  reason  to  believe  that  he/ 
she  is  dealing  with  a dangerous,  armed  individual,  regardless  of  whether  he/she  has 
probable  cause  to  arrest  the  individual  for  a crime;  (2)  a seizure  which  is  a full-scale 
arrest,  must  be  supported  by  probable  cause.  To  determine  whether  a seizure  has 
ripened  to  a full-scale  arrest,  the  courts  must  consider  the  “totality  of  cir- 
cumstances”. 

In  order  to  satisfy  the  requirements  of  the  Fourth  Amendment,  an  arrest  must 
be  supported  by  probable  cause  to  believe  that  a crime  has  been  committed.  Prob- 
able cause  can  only  exist  in  relation  to  criminal  conduct.  It  follows  that 
civil  disputes/civil  matters  cannot  give  rise  to  probable  cause.  Over  thirty 
years  ago,  the  United  States  Supreme  Court  warned  of  the  danger  and  the  threat 
to  liberty  if  the  requirement  of  probable  cause  is  not  strictly  abided  by: 

“The  history  of  the  use,  and  not  infrequent  abuse  of  the  power  to  arrest  cau- 
tions that  a relaxation  of  the  fundamental  requirements  of  probable  cause 
would  ‘leave  law-abiding  citizens  at  the  mercy  of  the  officers’  whim  or  caprice.’  ” 
Wong  Sun  v.  United  States,  371  U.S.  471,  479,  9 L.Ed.2d  441,  83  S.Ct.  407 
(1963). 

The  subject  “warrant”  is  not  a legitimate  warrant  or  a legitimate  exercise  of  judi- 
cial power.  New  Jersey  statute,  N.J.S.A.  40A:  14-152,  (as  well  as  similar  statutes 
around  the  country)  expressly  forbids  police  officers  from  arresting  people  in  civil 
causes: 

“.  . . police  officers  shall  have  the  power  to  serve  and  execute  process  issuing 
out  of  the  courts  having  local  criminal  jurisdiction  in  the  municipality  and  shall 
have  the  powers  of  a constable  in  all  matters  other  than  in  civil  causes  aris- 
ing in  such  courts”. 

State,  county  and/or  municipal  law  enforcement  officers  are  only  empowered  to  act 
for  the  arrest,  detection,  investigation,  conviction,  detention  or  rehabilitation  of  per- 
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sons  violating  the  criminal  laws  of  the  State.  Pursuant  to  N.J.S.A.  40A:14- 
152.2  states: 

“As  used  in  this  section , ‘law  enforcement  officer’  means  any  person  who  is  em- 
ployed as  a permanent  full-time  member  of  any  State,  county  or  municipal  law 
enforcement  agency,  department,  or  division  of  those  governments  who  is  statu- 
torily empowered  to  act  for  the  detection,  investigation,  arrest,  conviction,  deten- 
tion, or  rehabilitation  of  persons  violating  the  criminal  laws  of  this  State  and 
statutorily  required  to  successfully  complete  a training  course  approved  by,  or 
certified  as  being  substantially  equivalent  to  such  an  approved  course,  by  the  Po- 
lice Training  Commission  pursuant  to  P.L.  1961,  c.  56  (C.52:17B-66  et  seq.). 
‘Law  enforcement  agency’  means  any  public  agency,  other  than  the  Department 
of  Law  and  Public  Safety,  any  police  force,  department  or  division  within  the 
State  of  New  Jersey,  or  any  county  or  municipality  thereof,  which  is  empowered 
by  statute  to  act  for  the  detection,  investigation,  arrest,  conviction,  detention,  or 
rehabilitation  of  persons  violating  the  criminal  laws  of  this  State.”  [Bold-face 
added] 

Further,  according  to  N.J.S.A.  2A:17-77(a)  females  in  this  State  cannot  be  ar- 
rested on  civil  process.  Under  the  Equal  Protection  Clause  of  the  Fourteenth 
Amendment  of  the  Constitution  for  the  United  States,  males  cannot  be  arrested  on 
civil  process  either.  Yet,  the  State  of  New  Jersey,  through  its  county  and  municipal 
law  enforcement  personnel,  allow  for  gender  biased  hate  crimes  in  the  arresting 
of  males  for  owing  child  support.  Males  are  arrested  in  98-99%  of  all  arrests  for 
child  support.  This  statistic  has  been  cited  in  various  newspapers  and  periodicals 
throughout  the  nation  during  highly  publicized  statewide  child  support  enforcement 
raids. 

The  law  is  clear.  Arresting  someone  in  a civil  matter  is  unconstitutional  and  un- 
lawful, notwithstanding  a fraudulent  “Order  for  arrest  warrant”  issued  by  purported 
Judges  allegedly  acting  as  Judges.  If  a person  is  arrested  on  less  than  probable 
cause,  the  United  States  Supreme  Court  has  long  recognized  that  the  aggrieved 
party  has  a cause  of  action  under  42  U.S.C.  § 1983  for  violation  of  Fourth  Amend- 
ment rights.  Pierson  v.  Ray,  386  U.S.  547,  87  S.Ct.  1213  (1967).  Law  Enforcement 
officers  cannot  claim  “objective  reasonableness”  in  these  actions.  The  law  is  clearly 
established  regarding  arresting  and  imprisoning  a person  in  a civil  debt  matter 
where  there  is  no  probable  cause: 

1.  Harlow  v.  Fitzgerald,  457  U.S.  800,  818  (there  can  be  no  objective  reasonable- 
ness where  officials  violated  clearly  established  constitutional  rights  such  as — 

a.  United  States  Constitution,  Fourth  Amendment  (including  Warrants 
Clause),  Fifth  Amendment  (Due  Process  and  Equal  Protection),  Ninth 
Amendment  (Rights  to  Privacy  and  Liberty),  Fourteenth  Amendment  (Due 
Process  and  Equal  Protection); 

b.  N.J.  Constitution,  Article  I,  Paragraph  13 — Prohibition  against  Imprison- 
ment  for  Debt  in  any  action; 

c.  Allen  v.  City  of  Portland,  supra,  and  other  U.S.  Courts  of  Appeals  citations 
(probable  cause  can  only  exist  in  the  criminal  context;  it  can  never  exist 
in  civil  matters/disputes; 

d.  Illinois  v.  Gates,  462  U.S.  213  (1983XU.S.  Supreme  Court  held  test  for  po- 
lice  officer's  sufficient  basis  for  probable  cause — did  the  officer  have  a suffi- 
cient basis  to  make  a “practical,  common  sense”  decision  that  a “fair  prob- 
ability of  crime  existed,” — once  the  officer’s  actions  fail  to  satisfy  this  test, 
it  may  appear  that  no  reasonably  objective  officer  could  have  believed  that 
probable  cause  existed  to  make  an  arrest); 

e.  Rzayeva  v.  Foster,  134  F.Supp.2d  239,  248-49  (D.  Conn.  2001)  (holding  in- 
voluntary civil  confinement  is  a “massive  curtailment  of  liberty”,  is  tanta- 
mount to  the  infringement  of  being  arrested  and  can  be  made  only  upon 
probable  cause,  citing  Vitek  v.  Jones,  445  U.S.  480,  491,  100  S.Ct.  1254, 
63  L.Ed.2d  552  (1980)]; 

The  “child  support  warrants”  that  are  used  to  arrest  for  child  support  debtors,  are 
unconstitutional  warrants  as  they  do  not  meet  the  criteria  necessary  to  pass  muster 
under  the  Warrants  Clause  of  the  Fourth  Amendment:  (1)  It  is  derived  out  of  a civil 
matter  and,  therefore,  no  probable  cause  exists  for  arrest;  (2)  there  are  no  attached 
affidavits  sworn  to  under  oath  by  any  complaining  witnesses.  Again,  men  are  never 
indicted,  charged,  arraigned,  tried  or  convicted.  They  are  summarily  jailed  in  a civil 
matter  without  probable  cause.  This  bodes  badly  for  the  taxpayers,  notwithstanding 
they  are  paying  for  people  to  be  housed  in  jails  for  never  committing  any  real  crime, 
but  also,  if  falsely  arrested  and  falsely  imprisoned  people  start  suing  the  govern- 
ment entities  for  damages  for  violations  of  their  secured  rights. 
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The  Supreme  Court  ruled  in  Malley  v.  Briggs,  475  U.S.  335,  344  (1986),  that  the 
mere  fact  that  a judge  or  magistrate  issues  an  arrest  warrant  does  not  automati- 
cally insulate  the  officer  from  liability  for  an  unconstitutional  arrest.  “Only  where 
the  warrant  application  is  so  lacking  in  indicia  of  probable  cause  as  to  render  official 
belief  in  its  existence  unreasonable  . . . will  the  shield  of  immunity  be  lost”.  Malley 
at  344-45.  

Where  officers  in  fact  know  that  they  are  holding  an  innocent  person,  even  where 
they  have  a facially  valid  warrant  for  his  arrest,  plaintiff  has  a cause  of  action  for 
false  arrest.  Gay  v.  Wall,  761  F.2d  175  (4th  Cir.  1985). 

Furthermore,  the  law  is  unclear  on  civil  and  criminal  contempt.  In  fact,  it  is  a 
mess.  “The  judicial  contempt  power  has  had  a long  but  sordid  history”.  Richard  C. 
Brautigam,  Constitutional  Challenges  to  the  Contempt  Power,  60  Geo.  L.J.  1513 
(1972).  In  fact  the  contempt  power  of  the  court  should  be  abolished  as  a biased  pro- 
cedure and  tool  of  government  oppression.  R.  Goldfarb,  The  Contempt  Power  1-2 
(1963).  The  act  of  holding  someone  in  contempt  for  owing  a civilly-related  child  sup- 
port  debt  is  an  anathema  to  the  history  of  our  Nation. 

The  New  Jersey  Supreme  Court,  in  N.J.  Dept,  of  Health  v.  Roselle,  34  N.J.  331 
(1961)  eradicated  the  distinction  between  civil  and  criminal  contempt  and  held  that 
all  contempts  are  essentially  one  in  the  same.  Therefore,  if  both  civil  relief  (collec- 
tion of  a commercial  debt)  and  criminal  punishments  (arrest  and  imprisonment  for 
debt)  are  imposed  in  the  same  proceeding,  the  “criminal  feature  of  the  order  is  domi- 
nant and  fixes  its  character  for  review”.  Hicks  v.  Feiock,  485  U.S.  624,  108  S.Ct. 
1423,  99  L.Ed.2d  (1988);  Nye  v.  United  States,  61  S.Ct.  810,  813  (1941).  Civil 
contempts  or  violations  of  court  orders/violations  of  litigants  rights,  are  civil  in  name 
only,  entailing  what  are  in  reality  criminal  punishments.  U.S.  v.  Rylander,  460  U.S. 
752,  757  (1983);  Uphaus  v.  Wyman,  360  U.S.  72  (1959). 

The  New  Jersey  Appellate  Division  held  in  Lusardi  v.  Curtis  Point  Property  Own- 
ers Assoc.,  138  N.J.  Super.  44,  50  (App.Div.  1975)  that  there  are  grave  doubts 
whether  a defendant’s  rights  can  be  adequately  protected  in  a “double-barrelled  pro- 
ceeding” where  charges  of  both  contempt  and  deprivation  of  private  rights  are  tried 
in  a common  proceeding. 

Under  U.S.  v.  Rylander  ignorance  of  the  order  or  the  inability  to  comply  with  the 
order,  or  as  in  this  case,  to  pay,  would  be  a complete  defense  to  any  contempt  sanc- 
tion, violation  of  a court  order  or  violation  of  litigant’s  rights.  In  such  cases  the  risk 
of  erroneous  deprivation  for  civil  contempt/violation  of  litigant’s  rights,  from  the  lack 
of  a neutral  factfinder,  may  be  substantial.  Under  these  circumstances,  criminal  pro- 
cedural protections  such  as  the  right  to  be  notified,  right  to  a pre-deprivation  hear- 
ing (or  in  this  case,  pre-deprivation  ability  to  pay  hearing),  right  to  proof  beyond 
a reasonable  doubt,  right  to  counsel  are  both  necessary  and  appropriate  to  protect 
the  due  process  rights  of  parties  and  prevent  the  arbitrary  and  oppressive  exercise 
of  judicial  power.  International  Union,  United  Mine  Workers  of  America  v.  Bagwell, 
114  S.Ct.  2552,  2561,  129  L.Ed.2d  642  (1994). 

The  caselaw  history  on  this  subject  is  extensive.  It  would  be  absurd  to  distinguish 
criminal  and  civil  incarceration.  From  the  perspective  of  the  person  incarcerated, 
the  jail  is  just  as  bleak  no  matter  what  label  used.  In  addition,  the  line  between 
civil  and  criminal  contempt,  or  violations  of  litigant’s  rights  or  violations  of  a court 
order,  is  a fine  one,  and  is  rarely  as  clear  as  the  state  would  have  us  believe.  If 
the  party  does  not  have  the  present  ability  to  pay,  or  if  he  has  paid  and  is  unlaw- 
fully jailed  for  it,  he  does  not  have  the  “keys  to  his  jail”.  What  is  nominally  a civil 
contempt  proceeding  (or  in  aid  of  litigants  rights  enforcement  proceeding)  is  in  fact 
nothing  more  than  a criminal  proceeding,  with  the  defendant  being  punished  and 
not  coerced.  It  is  the  fact  of  the  incarceration  and  not  the  label  placed  upon  the  pro- 
ceeding which  determines  if  someone  was  unlawfully  arrested  and  imprisoned. 

Given  the  way  government  goes  after  child  support  debtors  to  fill  its  coffers,  by 
maximizing  federal  reimbursement  incentive  funding,  for  costs  expended  and 
amounts  collected,  this  presents  not  only  a conflict  of  interest,  but  fraudulent  and 
treasonous  government  abuse  of  power  and  government  oppression. 

Every  U.S.  Court  of  Appeals  that  has  addressed  this  issue,  has  held  that  child 
support  is  a common,  commercial  (and  civil)  debt  subject  to  all  debt  collection  pro- 
cedures under  the  Fair  Debt  Collection  Practices  Act.  See,  U.S.  v.  Lewko,  269  F.3d 
64,  68-69  (1st  Cir.  2001)  (citations  omitted)  and  U.S.  v.  Parker,  108  F.3d  28,  31  (3rd 
Cir.  1997).  Based  on  this  fact,  imprisonment  based  upon  a debt  is  prohibited  absent 
clear  evidence  of  fraud,  under  every  states’  constitutions  prohibiting  Imprisonment 
for  Debt. 

New  Jersey  Constitution,  Article  I,  Paragraph  13: 

“No  person  shall  be  imprisoned  for  debt  in  ANY  action,  or  on  any  judgment 
founded  upon  contract,  unless  in  cases  of  fraud”. 
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The  Supreme  Court  of  New  Jersey  takes  this  point  one  step  further  in  State  v. 
Madewell,  63  N.J.  506,  512  (1973):  

“Statutes  or  ordinances,  designed  as  debt  collecting  devices  under  the  guise 
of  penal  laws,  contravene  the  constitutional  prohibition  against  imprisonment 
for  debt.  Thus,  the  legislature  may  not  circumvent  the  prohibition  by  rendering 
criminal  a simple  breach  of  contract,  the  nonpayment  of  debt,  or  the  failure  to 
use  one’s  own  money  for  a purpose  other  than  for  payment  of  debts.  However, 
statutes  against  false  pretenses,  frauds,  cheats,  and  the  like,  are  sustained  as 
against  the  constitutional  objection  that  such  statutes  impose  imprisonment  for 
debt,  on  the  theory  that  one  who  violates  the  act  is  punished  for  the  crime  he 
has  committed,  although  civilly  the  acts  may  also  constitute  a breach  of  contract 
or  the  nonpayment  of  a debt.  (16  C.J.S.,  Constitutional  Law,  Section  204(4), 
p.1011).”  [bold,  underline  and  italics  added] 

Pursuant  to  the  September  1998  amendment  to  N.J.  Court  Rule,  R.  1:10-3,  2002 
Gann  Edition,  Comment:  “The  evident  purpose  of  this  amendment  is  to  make 
clear  that  enforcement  by  incarceration  was  never  intended  to  create  a so- 
called  debtor’s  prison.” 

No  family  court  in  New  Jersey  or  any  other  state  can  be  unbiased  because  they 
have  a financial  conflict  of  interest  in  the  outcomes  of  child  support  awards,  collec- 
tions and  enforcement  of  same.  That  conflict  of  interest  involves  the  Federal  reim- 
bursement and  incentive  funding  to  the  State  for  the  enforcement  and  collection  of 
support  in  order  to  maximize  the  funding  they  receive  from  the  Federal  Government 
to  fill  their  treasuries  and  to  supplement  judicial  and  state  employee  pension  plans. 
The  more  child  support  awarded,  collected  and  enforced  upon,  the  more  federal 
funding  the  State  receives.  It  behooves  State  Family  Court  Judges  to  award  as 
much  as  possible,  notwithstanding  the  true  costs  of  raising  children.  This  fictitious 
awarding  of  child  support  obligations  based  on  a fraudulent  child  support  guideline 
designed  by  judges,  and  those  who  are  child  support  advocates  and  bureaucrats,  cre- 
ates a fraudulent  presumption  and  conflict  of  interest.  Once  this  funding  is  paid  to 
the  State,  based  on  overinflated  child  support  awards  and  collections,  it  is  then  for- 
warded to  the  general  treasury  and  subsequently  into  the  pension  plans  of  judges, 
sheriffs  and  sheriffs  deputies,  law  enforcement  officers,  politicians  and  other  public 
servants. 

To  simplify:  If  the  State  Family  Courts  couldn’t  tell  me  how  much  support  I need- 
ed for  my  family  and  children  during  the  marriage,  how  can  they  tell  me  how  much 
to  support  them  after  my  divorce?  If  the  State  Courts  are  admitting  they  are  a party 
to  my  divorce,  then  they  also  are  responsible  for  the  support  of  my  family,  and  are 
also  liable  for  violations  of  nonpayment  to  my  family.  This  is  an  equal  protection 
violation  and  a violation  of  absolute  liberty  rights  protected  under  the  Ninth  Amend- 
ment. This  is  an  equal  protection  violation  and  due  process  violation  to  use  extortion 
practices  and  kidnapping  for  profit  and  gain  to  get  financial  incentives  from  the 
state  and  Federal  Government. 

The  2001  Cooperative  Agreement  between  the  New  Jersey  Division  of 
Family  Development  (DFD)  and  the  County  Sheriffs’  Offices 

The  2001  Cooperative  Agreement  between  the  New  Jersey  Division  of  Family  De- 
velopment and  the  various  County  Sheriff's  Offices,  refers  to  “Definitions”.  The 
terms  of  “Arrest  Services”  and  “Arrest”  are  defined. 

a.  “Arrest  Services” — will  include  all  reasonable  attempts  to  apprehend  the  indi- 
vidual identified  in  the  bench  warrant  and  produce  the  individual  before  a 
judge  or  other  specified  officer  of  the  court. 

b.  “Arrest” — will  refer  to  the  physical  act  of  taking  into  custody  the  individual 
identified  in  the  bench  warrant.  Such  term  shall  not  apply  to  voluntary  sur- 
render to  the  court  or  in  instances  where  warrants  are  vacated. 

According  to  the  “Purpose”  Section  of  the  Cooperative  Agreement: 

The  purpose  of  this  Agreement  is  for  the  DFD  to  establish  a procedure  with 
the  Sheriffs  Office  for  arrest  services  in  those  IV-D  cases  where  a bench  war- 
rant pertaining  to  child  support  and  paternity  matters  has  been  issued  by  a 
court  of  competent  jurisdiction. 

As  per  the  bench  warrant,  the  Sheriffs  Officer  will  take  the  Non-custodial 
parents  into  custody  for  the  purpose  of  establishing  paternity  and  support  obli- 
gations including  health  insurance  coverage  and  for  payment  of  arrearages 
owed. 

As  can  be  seen  by  the  Cooperative  Agreement,  it  is  nothing  more  than  a debt  col- 
lection device,  using  law  enforcement  personnel  in  the  capacity  of  debt  collection 
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agents  with  guns.  No  probable  cause  can  be  found  and  no  sworn  affidavit  or  affirma- 
tion is  used  as  bench  warrants  are  issued  directly  from  the  bench  in  these  civil 
matters.  The  use  of  bench  warrants  presumably  is  a method  to  “streamline”  arrest- 
ing people  in  a summary  proceeding  for  child  support  and  circumventing  the  First, 
Fourth,  Fifth,  Sixth,  Seventh,  Ninth,  Thirteenth  (Anti-Peonage  Amendment)  and 
Fourteenth  Amendments  to  the  United  States  Constitution  and  the  New  Jersey 
Constitution,  Article  I,  Paragraph  7 (Prohibition  Against  Unlawful  Searches  and 
Seizures)  and  Article  I,  Paragraph  13  (Imprisonment  for  Debt  prohibition). 

The  New  Jersey  Appellate  Division  held  in  Lusardi  v.  Curtis  Point  Property  Own- 
ers Assoc.,  138  N.J.  Super.  44,  50  (App.  Div.  1975)  that  there  are  grave  doubts 
whether  a defendant’s  rights  can  be  adequately  protected  in  a “double-barrelled  pro- 
ceeding” where  charges  of  both  contempt  and  deprivation  of  private  rights  are  tried 
in  a common  proceeding. 

Also,  based  on  this  and  the  fact  there  is  no  probable  cause  to  arrest  in  a civil  mat- 
ter, and  that  women  cannot  be  arrested  in  New  Jersey  on  civil  process,  a law  en- 
forcement officer  loses  qualified  immunity  to  a claim  that  a facially  neutral  policy 
is  executed  in  a discriminatory  manner  only  if  a reasonable  officer  would  know  that 
the  policy  has  a discriminatory  impact  on  men,  that  bias  against  men  was  a moti- 
vating factor  behind  the  adoption  of  the  policy,  and  that  there  is  no  important  public 
interest  served  by  adoption  of  the  policy.  See,  Hynson  v.  City  of  Chester,  Legal 
Dep’t.,  864  F.2d  1026,  1032  (3rd  Cir.  1988)  on  the  discrimination  argument. 

As  part  of  the  Duties  and  Functions  of  the  Sheriffs  Office,  the  Cooperative  Agree- 
ment states  that:  “All  pertinent  information  shall  be  submitted  to  authorized  per- 
sonnel and  entered  onto  the  State  Criminal  Information  Center  (SCIC)  system.” 
Since  the  matter  emanates  from  a civil  matter,  how  does  one  get  put  into  the 
“CRIMINAL”  information  system  without  having  ever  committed  a crime? 

The  Cooperative  Agreement  goes  on  and  states: 

“As  per  the  procedure  outlined  in  Attachment  B of  this  Agreement,  the  Sher- 
iffs Office  shall  submit  detailed  reports  pertaining  to  arrest  services  on  a quar- 
terly basis  in  order  to  obtain  payment  for  services.  Payment  for  services  shall 
be  based  on  the  collection  performance  standards  specified  in  Attachment  B.” 

As  part  of  the  Duties  and  Functions  of  the  Sheriffs  Office,  and  Part  III  Perform- 
ance Standards,  the  Sheriffs  Office  will  participate  in  two  (2)  statewide  coordinated 
raids  per  year.  These  raids  involve  the  arrest  of  non-custodial  parents  in  which  men 
make  up  98-99  percent  of  the  “arrestees”.  This  is  “gender  profiling”,  “gender  biased 
discrimination”  and  a “gender  biased  hate  crime”  in  that  it  violates  the  Equal  Pro- 
tection Clause  of  the  Fourteenth  Amendment. 

Based  on  the  foregoing,  the  child  support  enforcement  bureaucracy  is  an  abject 
failure,  a massive  waste  of  taxpayer’s  hard-earned  monies  (in  the  billions  of  dollars), 
perpetrates  government  abuse  and  government  oppression  against  innocent  citizens, 
creates  an  unconstitutional  class  of  outlaws  which  are  comprised  of  almost  entirely 
of  male  parents,  and  perpetrates  fraud  to  collect  child  support  debts  at  the  point 
of  a gun,  in  order  to  maximize  profits  for  the  states  and  its  support  enforcement 
bureaucracies. 

The  taxpayers  in  this  country  would  be  best  served  if  the  government  stopped  its 
fraudulent,  abusive  and  oppressive  anti-male/anti-family  practices  that  it  uses  to 
create  child  support  obligors  and  child  support  debtors  under  communist-Soviet 
style  child  support  guidelines,  eliminated  the  entire  child  support  enforcement  bu- 
reaucracy, and  took  the  billions  of  dollars  saved  from  eliminating  the  bureaucracy 
and  sent  it  in  the  form  of  child  support  checks  to  the  recipients  in  the  same  manner 
it  sends  out  Social  Security  checks. 


Statement  of  Malcolm  Hatfield,  M.D.,  Franksville,  Wisconsin 

My  child  support  assessment  is  not  based  on  economic  data  and  represents  fraud. 
Attachments: 

Franksville,  Wisconsin  53126 
March  25,  2003 

Ms.  Susan  E.  Pfeiffer 
201  E.  Washington  Ave 
E200,  DWD 
Madison,  WI  53703 
Dear  Ms.  Pfeiffer: 
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This  is  written  to  summarize  my  opinion  given  in  today’s  public  hearing  regarding 
the  DWD’s  child  support  proposed  guidelines.  I limited  my  talk  solely  to  high  in- 
come payers.  I first  defined  high  income  payers  as  having  a combined  income  of  over 
$50K  per  year  ...  I defined  the  word  combined  as  being  both  parents.  I made  the 
following  4 points: 


1.  There  is  no  economic  data  to  support  their  assumptions  for  all  levels  of  income 
above  the  $50k  threshold.  As  the  income  of  one  or  both  parents  increases,  the  dis- 
parity between  the  economic  data  and  proposed  obligation  increases.  In  addition,  the 
majority  of  States  and  all  of  our  neighboring  States  have  guidelines  that  are  clearly 
different,  with  the  disparity  increasing  significantly  as  combined  income  increases. 
There  is  no  economic  data  to  support  this  discrepancy. 

2.  Once  a parent  “wins”  primary  custody,  there  is  no  mandatory  work  provision 
for  the  custodial  parent  (CP)  and  therefore,  the  custodial  parent  with  a high  income 
non-custodial  parent  (NCP)  is  not  only  allowed  to  receive  a windfall  profit,  but  also 
is  allowed  to  forgo  his/her  obligation  to  provide  for  their  half  of  the  financial  obliga- 
tion to  their  children. 

3.  The  assumptions  do  not  address  the  significant  tax  advantages  that  the  CP 
has,  which  are  especially  beneficial  in  the  high  income  case.  This  includes  head  of 
household  filing  status  and  child  care  credit  as  well  as  other  tax  breaks.  High  in- 
come NCP’s  are  not  allowed  any  of  these  tax  advantages. 

4.  Lastly,  there  is  no  allowance  made  when  the  CP  is  allowed  to  move  out  of  State 
for  the  high  income  NCP  to  voluntarily  decrease  his/her  child  support  obligation 
when  he/she  must  take  a lower  paying  job  to  move  to  be  close  to  his/her  kids.  High 
income  NCP  cannot  obtain  high  income  jobs  anyplace  or  anywhere.  Current  pro- 
posal forces  NCP’s  to  face  possible  felony  charges  (due  to  federalization  of  child  sup- 
port enforcement)  and  deadbeat  parent  status  merely  because  he/she  wants  to  live 
near  their  kids. 

I summarized  my  comments  by  stating  that  these  and  current  guidelines  give 
strong  disincentive  for  high  income  parents  to  raise  their  kids  in  Wisconsin  because 
they  can  and  will  lose  their  kids  through  no  fault  of  their  own.  They  are  then  forced 
to  pay  outrageous  amounts  of  child  support  that  is  not  based  on  economic  data  and 
is  not  in  keeping  with  neighboring  States.  This  serves  as  a windfall  profit  for  the 
CP  and  harms  children  because  the  windfall  profit  is  inversely  proportional  to  the 
amount  of  time  the  kids  spend  with  the  NCP.  Kids  need  and  deserve  a strong  rela- 
tionship with  BOTH  parents,  regardless  of  income. 

Sincerely, 


Malcolm  Hatfield,  MD 


Franksville,  Wisconsin  53126 
July  28,  2003 

Senator  Carol  Roessler 
8 South 

Madison,  WI  53702 

RE:  CR03-22,  the  DWD  40  administrative  rule  change  proposal. 

Dear  Senator  Roessler: 

I was  unable  to  attend  the  hearing  on  July  22  regarding  this  proposed  change  in 
child  support.  My  husband  did  attend  the  DWD’s  public  hearing  in  Milwaukee  and 
made  the  attached  comments.  The  DWD  completely  ignored  his  testimony. 

Malcolm’s  ex-wife  filed  for  divorce  in  Racine  County  in  1993.  They  have  a daugh- 
ter named  Mary  who  is  now  14.  She  currently  lives  in  Illinois  with  her  mother,  be- 
cause Racine  County  Family  Court  allowed  her  to  move.  In  2000,  we  married.  My 
daughter  Dana  is  2 years  younger  than  Mary.  Since  1993,  Malcolm  has  been  as- 
sessed $5,123.00  per  month  in  child  support.  He  has  paid  over  $600,000.00  to  date. 
This  is  paid  to  a physician  mom  for  one  child.  He  has  fought  a tremendous  uphill 
battle  since  1993  so  that  he  can  be  a father  to  Mary.  Each  and  every  time  he  asks 
for  more  time  with  Mary,  he  is  first  served  with  a subpoena  to  show  his  tax  return, 
with  the  implication  that  they  will  demand  more  support,  and  soon  thereafter,  an- 
other false  allegation  of  abuse  arises.  Malcolm’s  drop  off/pick  up  time  with  Mary 
serves  as  a usefiil  time  to  serve  him  with  this  subpoena.  On  the  other  hand,  Dana 
has  a liberal  parenting  relationship.  Her  dad  pays  $400  per  month  in  child  support. 
This  is  used  for  fixed  expenses.  Dana  is  well  adjusted  and  is  thriving.  Mary  was 
hospitalized  in  2001  with  inflammatory  bowel  disease.  Her  bone  age  was  over  2 
years  delayed,  and  her  height  and  weight  for  age  were  below  the  5th  percentile.  She 
is  committed  to  2 prescription  medications  until  she  is  20  years  old.  She  clearly 
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needs  a father  and  is  not  flourishing.  What  is  more  important  to  a child?  Money 
or  a father? 

Ironically,  the  DWD  recommends  lowering  child  support  for  low  income  payers. 
They  justify  this  by  saying  that  child  support  serves  as  a wedge  between  children 
and  their  parents.  Why  isn’t  this  true  for  all  incomes?  I would  like  to  see  the  depart- 
ment lower  the  income  threshold  to  a level  more  representative  of  just  what  it  takes 
to  raise  a child  for  Wisconsin  families.  My  husband  and  I support  the  provision  of 
AB  250/SB  156  for  parents  with  combined  incomes  over  $4000.00  per  month.  We 
also  support  the  DWD  proposal  for  low  income  payers  because  we  share  their  opin- 
ion that  child  support  serves  as  a wedge  between  parents  and  their  children.  Please 
do  not  hesitate  to  contact  us  if  you  have  any  questions. 

Sincerely, 

Jeanie  Hatfield,  MEPD 


Statement  of  Torm  L.  Howse,  Indiana  Civil  Rights  Council,  Whitestown, 

Indiana 

My  name  is  Torm  L.  Howse,  President,  of  Indiana  Civil  Rights  Council,  and  a 
resident  of  Indiana,  and  I have  a “Win-Win  Plan”  for  the  State  of  Indiana,  which 
I believe  will  also  be  good  for  all  other  States  and  our  Nation,  as  follows: 

We  need  new  legislation  outlawing  the  awarding  of  sole  child  custody,  which  is 
mostly  to  women,  except  in  cases  of  abuse  and/or  neglect,  and,  instead,  enact  legisla- 
tion for  joint  child  custody  and  the  elimination  of  child  support,  mandating  that 
each  parent  take  care  of  their  own  financial  needs  when  the  child  is  with  him  or 
her.  The  family-friendly  legislation,  combined  with  serious  welfare  reform,  will  turn 
the  state  budget  around,  so  that  all  other  desperately-needed  services  will  have 
funding  again. 

Indiana  currently  spends  about  40%  of  its  entire  annual  budget — a whopping 
FOUR  BILLION  DOLLARS  every  year — on  welfare  hand-outs  to  continually  do  lit- 
tle more  than  “band-aid”  the  myriad  of  devastation  that  still  echoes  from  the  fallout 
of  sole-custody  divorce,  long  after  the  dust  settles  upon  a court’s  closed  files. 

While  a portion  of  welfare  money  is  honestly  spent  on  the  true  needs,  the  majority 
can  be  phase-transferred  into  sorely-needed  funding  for  such  things  as:  education, 
including  teacher  salaries,  and  increasing  the  number  of  teachers;  health  care,  in- 
cluding family-friendly  partnerships  with  medical  service  providers,  and  increased 
support  for  the  elderly;  public  safety,  by  increasing  the  visibility,  strength,  and  tools 
of  firefighters,  police,  and  EMTs;  public  transportation,  including  development  and 
expansion  of  rail  and  monorail  systems,  in  combination  with  any  restructuring  of 
busing — even  adding  popular  city-city  and  suburban  routes;  fighting  drug  abuse 
more  efficiently,  with  better  technology  and  more  personnel;  and  creation  of  new 
jobs,  because  of  all  of  the  above,  and  other  incentives. 

In  fact,  there  can  easily  be  enough  savings  realized  by  serious  welfare  reform  to 
invest  in  all  of  the  above,  in  other  programs,  and  to  LOWER  TAXES  in  various 
ways — like  property  and  income  taxes,  for  example,  and  providing  NEW  TAX 
CREDITS  that  are  designed  to  promote  and  maintain  stable,  healthy  families — the 
backbone  of  any  SUCCESSFUL  ECONOMY. 

One  quick  look  at  our  Indiana  budget  reveals  the  simple  truth:  if  we  reform  wel- 
fare a mere  25%,  we’ve  already  permanently  fixed  our  approximate  $1  Billion  def- 
icit— without  having  to  touch  anything  else.  And,  any  reform  we  achieve  past  that 
(which  should  not  be  too  difficult)  is  literally  “money  in  the  bank”  to  be  put  to  profit- 
able use. 

Only  by  facing  the  problem  honestly,  can  the  problem  be  truly  fixed.  When  you 
begin  to  really  understand  the  horrific  financial  nightmare  that  the  aftermath  of  di- 
vorce wreaks  upon  society  in  general  (and,  therefore,  the  government,  and  there- 
fore— ultimately — upon  the  individual  taxpayer),  not  to  mention  the  actual  damage 
itself,  then  you  will  surely  wonder  why  we  haven’t  practically  started  a civil  war 
or  something,  to  get  the  problem  fixed  TODAY  . . . 

Your  belief  about  welfare  may  be  that  it  is  basically  a never-ending  handout  to 
those  that  refuse  to  get  off  their  duffs,  and  work  to  support  themselves.  You  would 
be  partially  right,  and  this  situation  definitely  is  an  important,  widespread  problem 
that  must  be  dealt  with,  using  permanent  measures  for  abusers  of  the  system. 

However,  the  constant  drains  upon  welfare  come  from  several  sources,  and  most 
of  those  sources  are  the  direct  result  of  the  mortal  blows  that  divorce  weighs  heavily 
upon  our  population,  especially  based  and  rooted  in  the  fundamental  problem  of 
awarding  sole  custody  of  children  to  mothers — a national  average  of  some  90%  of 
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the  time,  versus  about  5%  sole  custody  to  fathers,  and  only  about  5%  awarded  as 
true  joint  custody. 

Consider  the  following  facts: 

1.  The  continuing  annual  reports  from  the  federal  National  Clearinghouse  on 
Child  Abuse  and  Neglect  Information  (“missing  kids  on  milk  cartons”)  consist- 
ently document  that  60-62%  of  all  murders  of  children,  17  years  old  and  under, 
is  committed  by  single  mothers — more  than  all  other  different  classifications  of 
perpetrators  combined. 

2.  The  continuing  reports  from  numerous  Federal  and  State  Government  agencies 
have  been  documenting — for  many  years — that  children  raised  by  single  moth- 
ers are  several  times  more  likely  to  be  drug  abusers,  suicidal,  homosexual 
(think  “AIDS”  . . .),  high  school  dropouts,  violent  criminals,  criminals  in  gen- 
eral, imprisoned,  pregnant  while  teenage,  repeating  the  domestic  violence 
cycle,  homeless  runaways,  and  etc. — serious  problems  that  COST  TAXPAYERS 
A LOT  OF  MONEY,  every  single  day.  Think  about  all  the  different  welfare, 
and  even  other,  programs  it  takes  to  “combat”  and  treat  these  many  problems 
we  have  created,  by  allowing  the  awarding  of  sole  custody  to  women  90%  of 
the  time  in  divorce — and  thereby,  fatherless  children — for  any  reason  . . . even 
no  reason  (i.e.,  “no-fault”  divorce). 

3.  The  massive  costs  of  administering  (single  mother)  welfare  hand-outs,  com- 
bined with  the  actual  staggering  costs  of  the  various  forms  of  welfare  them- 
selves (TANF,  Medicaid,  food  stamps,  and  etc.),  including  the  whopping  40% 
of  Indiana’s  annual  budget,  and  not  to  even  mention  the  enormous  amount  of 
welfare  fraud  experienced  by  government,  are  single-handledly  responsible  for 
financially  destroying  America  and  its  working-class  citizens,  as  evidenced  by 
the  present,  overwhelmingly  critical  budget  crises  in  virtually  every  state  in 
the  union.  Moreover,  there  exists  a viciously  repeating  cycle  of  welfare  depend- 
ence, inevitably  taught  to  young  girls  by  these  welfare  single  mothers  them- 
selves. 

4.  Long-term  studies  show  and  prove  that  high  amounts  of  child  support  attract, 
induce,  and  encourage  mothers  to  divorce,  and  fuel  the  nationally  destructive 
trend  of  the  rampant,  large-scale  breakup  and  breakdown  of  American  fami- 
lies. 

5.  Sometimes,  women  involved  in  a legal  custody  dispute  for  children  will  falsely 
accuse  the  fathers  of  various  things — even  false  abuse  allegations — to  gain  an 
“upper  edge”  in  order  to  secure  that  child  custody,  but  with  the  real  motive 
being  to  rape  the  father  for  child  support,  to  advance  and  support  her  lifestyle, 
while  simultaneously  robbing  the  financial  “breath”  out  of  him  to  fight  back 
(attorneys  = $$),  and  maybe  even  to  sabotage  his  ability  to  afford  an  occasional 
“visit”  with  his  own  children — that  is,  if  she  even  allows  him  to  see  them,  at 
all. 

6.  The  financial  strength  to  stay  alive,  in  the  face  of  child  support,  triggers  many 
men  to  resort  to  various  methods  of  crime — just  to  exist — and  which  also  even- 
tually costs  taxpayers  even  more,  by  paying  for  prison  spending  increases,  and 
other  losses  to  society  by  the  effects  of  drug  abuse,  or  whatever  cause  and  ef- 
fects go  with  a given  criminal  activity. 

7.  And,  if  fathers  can’t  keep  up  with  child  support  payments,  they  are  put  in  jail 
or  prison — further  eroding  our  taxbase,  and  insanely  causing  taxpayers  to  foot 
an  even  higher  share. 

8.  Propaganda  about  “deadbeat  dads”  is  just  like  the  media’s  frenzy  over  airplane 
crashes — as  travel  by  air  is  actually  statistically  far  safer  than  travel  by  auto- 
mobile, so  the  percentage  of  “deadbeat  moms”  is  much  higher  than  that  for  fa- 
thers . . . and,  the  vast  majority  of  child  support  orders  against  men  are  crip- 
pling amounts,  levels  that  are  unethical,  immoral,  and  that  actually  violate  the 
limits  of  written  law. 

9.  Even  more  importantly,  fathers  have  absolutely  equal  constitutional  rights  to 
custody  of  their  children. 

The  ongoing,  national,  overwhelming  practice  of  typically  awarding  sole  custody 
of  children  to  mothers  is:  1)  illegal  under  federal  (constitutional)  law;  2)  destroys 
children  with  nazi-concentration-camp  efficiency;  3)  wipes  out  society  tangibly,  FI- 
NANCIALLY, and  needlessly;  and  4)  is  BAD  BUSINESS  FOR  AMERICA. 

Ironically,  the  State  of  Indiana  is  way  behind  the  times,  and  itself.  In  1973,  the 
Hoosier  State  became  the  first  to  pass  any  legislation  that  even  suggested  the  possi- 
bility of  joint  custody  of  children.  Tragically,  that’s  about  as  far  as  it  ever  went, 
while  over  the  past  decade,  several  states  have  finally  figured  out,  through  years 
of  studies,  that  most  soaring  costs  to  the  financial,  moral,  and  physical  health  of 
society  could  be  directly  traced  back  to  the  breakdown  of  the  family  ...  It  doesn  t 
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take  a rocket  scientist  to  understand  that  the  real  strength,  security,  and  prosperity 
of  America  is  directly  linked  to  the  same  stability  factors  of  the  average  American 
family. 

Recently,  over  the  past  several  years,  states  like  Wisconsin,  Kansas,  Louisiana, 
Pennsylvania,  and  others  passed  laws  making  equal  and  full  JOINT  CUSTODY  of 
children  the  standard  to  be  applied  in  divorce,  separation,  and  similar  actions  re- 
garding kids.  Guess  what  happened?  No  longer  able  to  expect  “default”  control  of 
the  children,  and  without  the  guaranteed  “second  income”  (child  support  . . .),  ac- 
tions for  divorce  involving  children — agreed  by  most  experts  as  being  filed  by  moth- 
ers some  70-80%  of  the  time — rapidly  plummeted  in  rate,  marriages  survived,  fami- 
lies remained  intact,  children  retained  the  guidance  and  support  of  their  fathers  in 
their  lives,  crime  dropped,  youth  in  trouble  dropped,  court  caseloads  dropped,  bank- 
ruptcies dropped,  drug  abuse  dropped,  suicides  dropped,  child  abuse  and  neglect 
dropped,  and,  needless  to  say:  THE  AMOUNT  OF  TAXPAYER  DOLLARS  NEEDED 
FOR  WELFARE  DROPPED.  Doesn’t  INDIANA  want  the  same  for  its  families,  fi- 
nances, and  future?  Doesn’t  AMERICA  want  the  same  for  its  families,  finances,  and 
future? 


Statement  of  Keith  McLeod,  Richmond,  Virginia 

Introduction 

Thank  you  for  the  opportunity  to  address  the  Committee  on  Ways  and  Means 
about  waste,  fraud,  and  abuse.  The  waste  and  abuse  I wish  to  raise  is  child  support 
enforcement,  per  Title  IV-D  of  the  Social  Securities  Act,  administered  by  the  Office 
of  Child  Support  Enforcement  (OCSE)  of  the  Department  of  Health  and  Human 
Services  (DHHS). 

For  my  figures  and  information  I draw  upon  the  e-book  my  company  publishes, 
The  Multiple  Scandals  of  Child  Support  [KC  Wilson,  Harbinger  Press,  Richmond, 
VA,  2003].  It  is  thoroughly  researched  and  verified;  all  facts,  figures,  and  citations 
in  this  brief  are  fully  provided  and  expanded  upon  there.  It  is  submitted  with  this 
brief  as  Exhibit  A.  [http://harbpress.com] 

The  Problems 

There  are  a very  large  number  of  problems  with  child  support  enforcement  as 
practiced  by  DHHS.  They  are: 

1)  There  was  never  a problem  with  child  support  compliance. 

There  is  a problem  with  poverty  in  the  US,  and  denial  of  it. 

While  over  30%  of  American  children  and  their  single  mothers  live  in  poverty, 
what  is  the  state  of  the  fathers?  While  enforcement  has  been  enacted  without  any 
study  of  them  (problem  3,  below),  limited  studies  suggest  that  the  same  number  of 
fathers  are  just  as  poor.  For  instance,  the  Urban  Institute  found  that  at  least  23% 
of  non-custodial  parents  live  below  the  poverty  lineal,  so  probably  the  majority  of 
those  not  paying  simply  can’t.  They  can  barely  support  themselves. 

If  those  poor  single  mothers  married  the  fathers  of  these  children,  the  same  num- 
ber of  children  would  still  be  just  as  poor.  There  is  a problem  with  poverty  in  Amer- 
ica, from  which  men  equally  suffer. 

Men  in  poverty  are  being  used  as  scapegoats  for  an  array  of  political  agendas.  One 
is  to  avoid  admitting  to  systemic  problems  of  income  distribution  and  poverty  in  our 
economy,  less  politically  acceptable  to  admit  and  address.  Child  support  enforcement 
is  blaming  poverty  on  the  poor  which  has  never  proved  effective,  and  is  not  proving 
so  now. 

2)  Now,  there  is  a problem  with  child  support  compliance. 

The  two  decades  of  child  support  enforcement  have  seen  a steady  decline  in  child 
support  payments  using  all  measures  except  one.  This  has  occurred  during  the  eco- 
nomic boom  of  the  1990s,  so  imagine  what  is  happening  now,  whose  figures  will  not 
be  available  for  5 years. 

Appendix  A of  this  brief  provides  all  Census  Bureau  data  on  compliance,  in  charts 
and  tables  in  consistent,  1999  dollars.  In  1978  the  average  child  support  paid  was 
$3,098.55.  In  1997  it  was  $2,527.79,  a fall  of  18%. 


I* i Elaine  Sorensen  & Chava  Zibman,  “Poor  Dads  Who  Don’t  Pay  Child  Support:  Deadbeats 
or  Disadvantaged?”  Urban  Institute,  Series  B,  No.  B— 30,  April  2001. 
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From  1983  to  1991,  the  percentage  of  the  total  of  child  support  owed  that  was 
paid,  fell  from  70.4%  to  67.1%.  The  formula  for  these  values  was  then  adjusted  in 
1992,  but  the  downtrend  still  shows  since  then. 

Urban  Institute  researcher  Elaine  Sorensen,  in  a Washington  Post  article  pub- 
lished June  1,  1999,  admits,  “The  sad  fact  is  that  children  living  with  single  moth- 
ers are  no  more  likely  to  receive  child  support  today  than  they  were  two  decades 
ago.”  w 

If  anything,  child  support  enforcement  has  proven  counter-productive:  a waste  of 
money  and  effort  only  resulting  in  tens  of  thousands,  possibly  hundreds  of  thou- 
sands of  more  men  in  jail,  driven  to  suicide,  driven  from  their  children,  and/or  hope- 
lessly in  debt,  each  year. 

Child  support  is  being  used  to  avoid  the  issue  of  poverty. 

3)  There  has  never  been  a study  on  the  target:  fathers  who  are  not  paying  child 
support. 

Not  Congress,  nor  DHHS,  nor  OCSE,  nor  any  government  body  has  ever  commis- 
sioned or  performed  any  study  on  the  target  and  imagined  reasons  for  these  meas- 
ures. Five  billion  federal  dollars  a year  (the  OCSE  budget),  plus  billions  more  by 
the  states,  are  spent  on  something  with  no  definition. 

The  only  knowledge  about  them  is  inferred  by  other  Federal  Government  data. 
The  Census  Bureau  only  polls  custodial  parents,  never  non-custodial  ones.  The 
Urban  Institute’s  studies  extrapolate  data  from  the  Department  of  Agriculture  and 
DHHS.  Yet  billions  are  spent  persecuting  these  unknown  members  of  society  every 
year. 

Who  are  they,  what  are  their  circumstances,  and  what  are  their  stories?  What 
percentage  are  actually  capable  of  compliance  with  their  orders?  (Indications  are 
that  this  number  may  be  as  low  as  10%,  but  there  is  no  authoritative  source.)  While 
the  poor  cannot  pay,  why  are  those  who  can  pay  not  doing  so?  Is  it  a protest  because 
the  mothers,  courts,  and  social  agencies  do  not  allow  or  protect  meaningful  involve- 
ment with  their  children?  Have  they  new  families  they  are  protecting?  Have  they 
legitimate  complaints  that  are  being  ignored,  meaning  we  are  trying  to  solve  the 
wrong  thing  or  just  not  all  the  right  things  in  their  full  context? 

We  are  spending  billions  of  dollars  each  year  on  something  we  know  little  about 
but  have  many  assumptions. 

4)  The  1986  Bradley  Amendment  to  Title  IV-D  forbids  any  reduction  of  arrearage 
or  retroactive  reduction  for  any  reason,  ever. 

This  reinforces  the  approach  that  inability  to  pay  is  no  excuse.  Needless  to  say, 
there  are  endless  stories  of  men  who  are  now  crushed  by  a debt  they  will  never  be 
able  to  pay  because  they  were: 

In  a coma. 

A captive  of  Saddam  Hussein  during  the  first  Gulf  War. 

In  jail. 

Medically  incapacitated. 

Lost  their  job  but  were  confident  of  another  so  did  nothing  until  it  was  too  late. 

Did  not  know  they  could  not  ask  for  retroactive  adjustments  and  waited  too 

long. 

Cannot  afford  a lawyer  to  seek  adjustment  when  adjustment  was  warranted. 

Wouldn’t  use  the  legal  system  even  if  they  could,  feeling  it  alien  from  their 

world,  so  don’t  ask  for  a reduction  when  the  legal  establishment  expects  them  to. 

Some  say  this  measure  is  a violation  of  due  process  and  cruel  and  unusual  as  it 
removes  the  use  of  human  discretion  from  dealing  with  individual  cases.  (Not  to 
mention  removing  human  compassion.).  But  non-custodial  fathers  do  not  have  the 
money  to  fight  a constitutional  case. 

One  way  or  another,  this  is  an  abuse. 

5)  The  return  of  debtor’s  prison. 

A common  “solution”  for  non-payment  is  jail.  Since  the  Federal  Government  only 
tracks  numbers  of  people  in  jail  for  one  year  or  more  there  are  no  reliable  figures 
for  how  many  men  are  in  jail  at  any  point  in  time,  or  in  one  year,  for  child  support 
non-compliance.  There  they  can  hardly  pay  debts,  and,  indeed,  their  debt  mounts, 
plus  the  incarceration  adds  to  the  cost  to  taxpayers. 

This  despite  the  fact  that  in  1798,  John  Adams  signed  into  law  the  elimination 
of  debtor’s  prison.  But  wanting  to  send  “bad  men”  to  jail  for  child  support,  irrespec- 
tive of  its  paying  no  money  but  incurring  pure  cost,  is  why  many  want  failure  to 


I21  Elaine  Sorensen,  “Dead-Broke  Dads,”  Washington  Post,  June  1,  1999. 
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pay  child  support  added  to  criminal  law,  even  though  it  is  clearly  a civil  matter. 
This  is  a national  hysteria. 

The  use  of  jail  is  also  an  abuse  and  a waste  of  still  more  millions  of  tax  dollars, 
for  no  benefit  to  anyone.  It  is  only  blood-lust. 

6)  States  hire  consulting  firms  to  act  as  administrator  of  their  child  support  pro- 
gram. These  companies  set  child  support  awards  in  individual  cases,  then  are 
paid  on  the  amount  they  collect,  a clear  conflict  of  interest. 

Policy  Studies  Inc.  is  one  of  three  companies  in  this  business  and  its  worst  of- 
fender. Either  the  state  or  county  will  hire  them  as  administrator  of  their  child  sup- 
port system,  which  means  they  adjudicate  default  child  support  awards.  (Called  ad- 
ministrative awards,  they  are  made  without  the  alleged  father  present,  after  mini- 
mal effort  to  find  him.) 

This  firm  is  then  paid  on  the  basis  of  collections,  meaning  they  have  a vested  in- 
terest in  making  awards  as  high  as  possible  irrespective  of  facts  and  circumstance. 
Not  only  does  Policy  Studies  Inc.  act  as  administrator,  but  it  hires  itself  out  to  the 
states  as  consultants  to  develop  the  state  guidelines.  Again,  a conflict  of  interest. 

Three  Supreme  Court  rulings  have  found  that  no  one  can  be  considered  an  objec- 
tive adjudicator  where  much  of  the  revenue  that  pays  them  comes  from  that  over 
which  they  adjudicated3! 

7)  Child  support  agencies  are  not  regulated  as  financial  intermediaries. 

State  child  support  agencies  are  financial  intermediaries.  They  create  and  manage 
accounts  of  assets  on  behalf  of  private  citizens  Financial  intermediary  are  normally 
strictly  regulated  and  subjected  to  disciplined  accounting  and  auditing  practices. 

Not  these.  They  may  be  audited  every  3 years  by  OCSE,  only  for  compliance  with 
federal  regulation,  not  financial  fidelity. 

Needless  to  say,  the  cases  of  errors  and  failure  to  correct  them  are  legion.  They 
include  having  the  money  but  not  paying  it  to  the  custodial  parent;  not  registering 
receipt  of  money  and  taking  legal  action  against  those  who  are  fully  paid;  as  well 
as  failure  to  act  when  they  could.  In  the  October  22,  2000  Free  Lance-Star,  Cathy 
Dyson  reported  that  $560  million  had  been  collected  but  not  distributed.  OCSE  said 
that  was  only  4%  of  what  they  administer.  Had  any  other  financial  institution  made 
a 4%  error,  they  would  be  shut  down. 

This  government  bureaucracy  not  only  solves  nothing  but  creates  difficulties  for 
those  who  used  to  get  regular  payments. 

8)  OCSE  was  set  up  to  recover  welfare  payments  that  had  been  made  to  mothers, 

from  the  fathers,  to  reduce  the  cost  of  welfare. 

But  as  the  table  below  shows,  the  OCSE  budget  itself  has  rarely  been  met  by  its 
collections,  so  is  making  welfare  cost  more. 


Table  4:  Paying  for  Welfare 


Yr. 

OCSE  Expenditures  ($  Billions) 

TANF  Collections  ($  Billions) 

1991 

1.8 

2.0 

1992 

2.0 

2.3 

1993 

2.2 

2.4 

1994 

2.6 

2.5 

1995 

3.0 

2.7 

1996 

3.0 

2.8 

1997 

3.5 

2.8 

1998 

3.6 

2.6 

1999 

4.0 

2.5 

2000 

4.5 

2.6 

oiTumey  v.  Ohio,  273  U.S.  510  (1927),  Ward  v.  Monroeville,  409  U.S.  57  (1972),  and  Gibson 
v.  Berryhill,  411  U.S.  564  (1973). 
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9)  Family  law  is  a state  jurisdiction.  Federal  involvement  in  child  support  is  justi- 

fied by  a nexus  between  it  and  welfare,  but  this  has  been  stretched  beyond  all 
reason. 

One  could  theoretically  argue  that  if  all  child  support  was  paid  there  would  be 
fewer  people  on  welfare.  If  you  look  only  at  aggregate  numbers  it  makes  sense,  but 
is  an  example  of  what  economists  call  the  fallacy  of  composition.  (What  holds  true 
at  one  scale  does  not  at  another.  Looking  at  aggregates  and  composites  masks 
micro-level  realities.) 

It  is  only  true  if  all  fathers  can,  in  fact,  pay  whatever  amount  is  assigned,  but 
they  are  resisting  and  just  need  to  be  forced.  But  evidence  strongly  suggests  that 
the  majority  who  are  not  paying  cannot  pay  at  all.  The  failure  of  this  theory  is 
shown  by  item  8,  above.  Very  little  is  collected  from  poor  fathers  and  there  is  no 
evidence  that  what  is  collected  was  any  more  than  was  previously  being  paid.  It  is 
just  going  to  the  government  now  instead  of  under  the  table  to  individual  mothers 
who  would  still  need  welfare  with  or  without  the  meager  child  support  payments. 

Still,  in  the  late  1980s  OCSE  performed  a legal  slight  of  hand.  The  nexus  with 
state  jurisdiction  over  family  matters  like  divorce  was  federal  welfare,  but  there  was 
increasing  political  pressure  to  show  higher  returns,  which  could  only  be  done  by 
adding  non-welfare  cases  to  their  docket  and  become  collection  agent  for  the  middle 
and  upper  classes.  During  the  years  that  followed  this  move  they  kept  claiming  they 
were  collecting  more  child  support  than  ever  before,  only  because  they  were  col- 
lecting it,  it  was  no  longer  going  directly  to  the  mothers.  As  we  have  seen,  less  child 
support  was  actually  being  paid,  and  government  intervention  may  itself  be  one  of 
the  reasons. 

To  justify  this  expansion,  a departmental  memo  to  state  agencies  declared  that 
all  mothers  (some  80%  of  adult  women  in  the  US)  are  potential  welfare  recipients, 
hence  fall  under  their  jurisdiction. 

Government  policy  holds  an  unflattering  perception  of  American  women.  And  why 
are  not  all  men  as  much  in  danger  of  going  on  welfare? 

This  is  an  abuse  of  many  things  (like  equal  protection,  state  jurisdiction,  etc.)  and 
justified  a budget  increased  from  $2  billion  to  $5  billion  without  increasing  child 
support  compliance  by  the  rich  any  more  than  by  the  poor. 

OCSE  is  not  only  ineffective,  but  very  expensive.  The  hidden  costs  beyond  the 
OCSE  budget  include:  state  governments  pay  at  least  35%  of  the  costs  of  admin- 
istering child  support  enforcement;  other  government  agencies  are  incurring  costs 
such  as  the  State  Department  in  collecting  bank  account  balances  and  employment 
records,  and  reporting  all  applications  for  passports;  the  even  more  crowded  jails. 
There  is  also  new  cost  to  companies  in  reporting  accounts  and  new  hires,  with  no 
evidence  of  benefit  to  anyone  except  the  government  bureaucrats. 

10)  All  divorce  fathers  are  monitored  and  regulated  as  though  criminals. 

On  what  basis,  and  to  what  end? 

Conclusion:  Fixing  the  Wrong  Thing 

One  statistic  the  Census  Bureau  is  careful  to  include  in  many  of  its  new  releases 
on  child  support  compliance  figures  is  an  87%  to  90%  compliance  rate  when  there 
is  joint  custody. 

One  must  wonder  if  child  support  enforcement  is  one  of  those  misguided  social 
hysterias  that  are  causing  more  harm  than  they  are  solving  exactly  because  we  are, 
yet  again,  addressing  the  wrong  thing;  the  wrong  end  of  the  stick.  Perhaps  govern- 
ment policy  should  change  to  ensuring  any  child’s  family  remains  intact  irrespective 
of  what  happens  between  its  parents.  (Whether  its  parents  are  married,  divorced, 
or  never  married,  the  child’s  family  are  the  same  people  and  allowed  normal  paren- 
tal roles  unless  a clear  and  present  danger  from  one  can  be  proved.  Current  policy 
is  to  intervene  upon  divorce  to  prevent  one  parent  from  parenting.) 

At  the  very  least,  and  as  a first  step  if  only  to  stop  the  carnage,  we  advocate  the 
repeal  of  Title  IV-D.  It  is  counter-productive  and  costing  a fortune,  not  only  in 
money  but  human  toll  to  both  children  and  fathers. 


APPENDIX  A 

Child  Support  Compliance  Data 

The  Census  Bureau  has  surveyed  custodial  households  every  2 years  since  1978 
to  provide  an  independent  reading  on  their  state.  (Independent  of  other  agencies 
and  the  figures  meaningful  to  them.) 
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These  are  all  their  child  support  compliance  figures,  only  as  reported  by  the  re- 
cipients themselves,  converted  to  consistent  1999  dollars.  (There  is  no  survey  of  non- 
custodial parents  and  what  they  claim  to  have  paid.  There  was  one  academic  study 
that  suggested  there  are  different  versions  about  how  much  is  both  owed  and  paid. 

Still,  using  only  these  numbers  can  show  trends,  if  not  accurate  absolute  amounts.)  i 

There  is  an  anomaly  in  the  data  that  must  be  understood.  For  the  1993  survey 
and  thereafter,  one  question  was  changed  to  include  arrearage  in  the  tally.  That  is, 
“How  much  were  you  owed  last  year”  was  changed  to  “How  much  were  you  owed  1 
last  year  plus  was  already  in  arrears.”  (Arrearage  should  have  been  tallied  sepa- 
rately.) 

Therefore,  there  is  a blip  that  is  marked  on  all  charts.  It  does  not  effect  the  aver-  | 
age  payment  values,  but  does  effect  the  others.  Even  still,  a consistent  down-trend 
is  clear,  except  for  the  number  of  custodial  parents  getting  all  child  support. 

1999’s  data  was  only  released  in  October  of  2002.  That’s  how  long  it  takes  to  gath- 
er and  release  it. 

For  the  years  1978  to  1999  there  are  charts  for: 

• Number  of  cases  having  child  support  orders,  and  the  number  of  cases  (claiming 

to  get)  all,  and  all  or  some,  child  support.  This  shows  the  rising  case  load  and  , I 
absolute  values  that  are  converted  into  percentages  in  the  following  charts. 

• Average  child  support  due  and  average  amount  received. 

• Percent  of  custodial  parents  receiving  some  of  their  child  support,  and  percent 
receiving  all. 

• The  unemployment  rate,  from  the  Department  of  Labor.  This  allows  visually  ac- 
counting for  economic  conditions  over  those  decades.  One  would  expect  child 
support  payments  to  rise  during  low  unemployment,  but  by  how  much?  What 
we  find  is,  during  extremely  good  times,  maybe  a slight  rise  in  only  the  custo- 
dial parents  getting  all  their  ordered  child  support.  Other  measures  of  compli- 
ance continued  to  fall. 

The  charts  are  followed  by  a table  showing  the  raw  numbers,  including  their  con- 
version to  1999  dollars. 
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Average  Due  Vs.  Average  Payment 


Chart  2:  Average  Due  Vs.  Average  Payment 


% Of  Custodial  Parents  Getting  All  or  Some 
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Unemployment  Rate 


Chart  4:  Unemployment  Rate 
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Re-rebase 
CPI-U-R  From 
1989  to 
1999 

1.3074054342 

1.3074054342 

1.3074054342 

1.3074054342 

1.3074054342 

1.3074054342 

1.3074054342 

1.3074054342 

1.3074054342 

1.3074054342 

1.3074054342 

Rebased 
CPI-U-R, 
1989  = 100 

55.6 

73.9 

918 

00 

00 

92.5 

0001 

108.9 

114.6 

120.2 

126.2 

130.7 

All  4 
Amts’ 
Yr’s  $ 

1989 

1989 

1989 

1989 

1989 

1989 

1991 

1993 

1995 

1997 

1999 

Avg. 

Payment 

$2,370.00 

$2,080.00 

$2,215.00 

$1,892.00 

$2,247.00 

$2,252.00 

$2,227.00 

$2,203.00 

$2,555.00 

$2,440.00 

$2,791.00 

Total 

Paid 

($  Billions) 

8.1 

00 

00 

00 

CO 

00 

601 

11.2 

11.9 

14.7 

17.8 

17.1 

19.0 

bo* 

< p 
Q 

$3,679.91 

$3,388.57 

$3,128.91 

$2,876.06 

$3,285.12 

$3,290.93 

$3,323.32 

$3,575.17 

$4,062.59 

$4,153.58 

$4,756.30 

Total 

Due 

($  Billions) 

12.6 

13.7 

12.5 

12.6 

6'ST 

16.3 

17.7 

23.9 

28.3 

T6Z 

32.3 

# Court 
Orders 
(,000) 

<N 

CO 

CO 

o 

3,995 

i—l 

00 

CO 

4,840 

4,953 

5,326 

6,685 

6,966 

7,006 

6,791 

1978 

1981 

1983 

1985 

1987 

1989 

1991 

1993 

1995 

1997 

1999 

* 

* 

* 

* 

* 

* 

* 

* 

* 

* 

* 

162 


Avg  Due  In 
1999 
$s 

1978 

$4,811.13 

1981 

$4,430.24 

1983 

$4,090.76 

1985 

$3,760.17 

1987 

$4,294.99 

1989 

$4,302.59 

1991 

$4,344.93 

1993 

$4,078.70 

1995 

$4,418.85 

1997 

$4,303.02 

1999 

$4,757.77 

Total  Due  ($  Billions) 

Total  Paid  ($  Billions) 

In 

1989 

$s 

In 

1999 

$s 

Change 

From 

’78 

In 

1989 

$s 

In 

1999 

$s 

Change 
from  ’78 

Paid 

All 

# Paid 
All 

% 

Paid 
All  or 
Some 

# Paid 
All  or 
Some 

%of 

Total 

Due, 

Paid 

1978 

12.6 

16.5 

0.00 

8.1 

10.6 

0.00 

48.9 

1674 

71.7 

2455 

64.3 

1981 

13.7 

17.9 

8.73 

8.4 

11.0 

3.70 

46.7 

1888 

71.8 

2903 

61.3 

1983 

12.5 

16.3 

-0.79 

8.8 

11.5 

8.64 

50.5 

2017 

76.0 

3036 

70.4 

1985 

12.6 

16.5 

0.00 

8.3 

10.9 

2.47 

48.2 

2112 

74.0 

3242 

65.9 

1987 

15.9 

20.8 

26.19 

10.9 

14.3 

34.57 

51.3 

2483 

76.1 

3683 

68.6 

1989 

16.3 

21.3 

29.37 

11.2 

14.6 

38.27 

51.4 

2546 

75.2 

3725 

68.7 

1991 

16.3 

21.2 

29.00 

10.9 

14.3 

34.91 

51.5 

2743 

75.2 

4005 

67.1 

1993 

20.9 

27.3 

65.52 

12.8 

16.8 

58.36 

34.1 

2280 

69.0 

4613 

62.7 

1995 

23.5 

30.8 

86.86 

14.8 

19.4 

82.82 

39.0 

2717 

68.4 

4765 

63.0 

1997 

23.1 

30.1 

83.01 

13.5 

17.7 

67.28 

40.9 

2865 

67.4 

4722 

58.8 

1999 

24.7 

32.3 

96.14 

14.5 

19.0 

79.47 

45.1 

3063 

73.7 

5005 

58.7 

Average  Payment 

In  1989  $s 

In  1999  $s 

% Change 
From  ’78 

$2,370.00 

$3,098.55 

0 

$2,080.00 

$2,719.40 

- 12.24 
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Average  Payment 

In  1989  $s 

In  1999  $s 

% Change 
From  ’78 

$2,215.00 

$2,895.90 

-6.54 

$1,892.00 

$2,473.61 

-20.17 

$2,247.00 

$2,937.74 

-5.19 

$2,252.00 

$2,944.28 

-4.98 

$2,045.00 

$2,673.64 

-13.71 

$1,922.34 

$2,513.28 

- 18.89 

$2,125.62 

$2,779.05 

-10.31 

$1,933.44 

$2,527.79 

- 18.42 

$2,135.42 

$2,791.87 

-9.9 

Statement  of  Theresa  Klubertanz,  National  Association  of  Disability 
Examiners,  Madison,  Wisconsin 

The  National  Association  of  Disability  Examiners  (NADE)  commends  the  Com- 
mittee on  Ways  and  Means  for  focusing  public  and  congressional  attention  on 
“Waste,  Fraud  and  Abuse”  within  the  many  programs  under  the  Committee’s  juris- 
diction and  appreciates  the  opportunity  to  present  our  perspective  on  this  topic. 

WHO  WE  ARE 

NADE  is  a professional  association  whose  mission  is  to  advance  the  art  and 
science  of  disability  evaluation  and  to  promote  ongoing  professional  development  for 
our  members.  The  majority  of  our  members  are  employed  in  the  State  Disability  De- 
termination Service  (DDS)  agencies  and  are  responsible  for  the  adjudication  of 
claims  for  Social  Security  and  Supplemental  Security  Income  (SSI)  disability  bene- 
fits. However,  our  membership  also  includes  personnel  from  Social  Security’s  Cen- 
tral Office,  its  Regional  Offices  and  its  Field  Offices.  Included  among  our  members 
are  claimant  advocates,  physicians,  attorneys,  and  others.  The  diversity  of  our  mem- 
bership, combined  with  our  immense  program  knowledge  and  our  “hands  on”  experi- 
ence, enables  NADE  to  offer  a perspective  that  is  both  unique  and  reflective  of  a 
pragmatic  realism. 

THE  PROBLEM 

While  it  is  our  firm  belief  that  the  vast  majority  of  applicants  are  not  out  to  de- 
fraud these  programs,  every  disability  examiner  is  aware  of  at  least  some  level  of 
questionable  activity  on  the  part  of  some  applicants  and/or  their  representatives. 
The  disability  programs  are  labor  intensive  and  can  be  difficult  to  administer.  Both 
medical  eligibility  and  exact  payment  amounts  are  determined  by  complex  rules  and 
regulations  which  can  foster  an  environment  for  waste  from  inside  the  programs 
and  fraud  and  abuse  from  outside  the  programs.  Our  unique  perspective  and  exper- 
tise provides  insight  into  these  problems  and  allows  us  to  offer  solutions. 

PROGRAM  INTEGRITY  AND  THE  DISABILITY  CLAIMS  PROCESS 

For  the  past  decade,  SSA  has  attempted  to  redesign  the  disability  claims  process 
in  an  effort  to  produce  a new  process  that  will  result  in  more  timely  and  more  accu- 
rate decisions.  The  Agency’s  success  in  this  endeavor  thus  far  has  been  minimal. 
NADE  believes  that  the  key  to  program  integrity  lies  in  the  basic  design  of  the 
claims  process  itself.  One  of  the  most  important  challenges  facing  the  Commissioner 
of  Social  Security  is  the  development  and  subsequent  implementation  of  an  effective 
and  affordable  disability  claims  process  that  will  necessarily  take  into  consideration 
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the  need  for  fair  and  timely  decisions  and  the  need  for  the  American  public  to  have 
confidence  that  only  the  truly  disabled  are  awarded  benefits.  The  basic  design  of  any 
new  disability  claims  process  should  ensure  that  the  decisions  made  by  all  compo- 
nents and  all  decision-makers  accurately  reflect  a determination  that  a claimant  is 
truly  disabled  as  defined  by  the  Social  Security  Act.  In  previous  correspondence  with 
the  Commissioner  of  Social  Security  and  in  previous  testimony  before  Congress, 
NADE  submitted  a practical  proposal  for  a new  design  of  the  disability  claims  proc- 
ess which  we  believe  ensures  that  the  decisions  made  by  all  components  and  all  de- 
cision-makers accurately  reflect  a determination  that  the  claimant  is  truly  disabled 
as  defined  by  the  Social  Security  Act.  We  believe  that  this  proposal  is  both  cost  ef- 
fective and  is  fair  to  the  claimant  and  taxpayer  (NADE  testimony  presented  before 
the  Subcommittee  on  Social  Security  on  May  2,  2002  and  June  11,  2002).  For  the 
convenience  of  this  Committee,  we  have  included  a copy  of  our  proposal  for  a new 
disability  claims  process  as  an  attachment  to  this  testimony. 

Securing  the  necessary  medical,  vocational  and  lay  evidence  to  assess  claimant 
credibility  and  fully  document  a claimant’s  subjective  complaints  and  then  accu- 
rately determine  the  degree  of  functional  restrictions  is  currently  a complex,  time- 
consuming  process.  It  will  be  made  even  more  so  in  the  future  with  increased  focus 
on  functionality  in  the  medical  listings.  SSA  and  the  Congress  must  realize  the  tre- 
mendous impact  that  increasing  the  need  to  assess  claimant  function  will  have  for 
decision-makers  in  terms  of  time  and  resources.  NADE  is  not  opposed  to  such  inclu- 
sion but  the  necessary  resources  must  be  provided  to  adequately  cover  the  addi- 
tional time  and  personnel  that  will  be  necessary  to  evaluate  claims.  The  failure  of 
SSA  and/or  the  Congress  to  address  the  need  for  additional  resources  will  lend  itself 
to  the  development  of  waste,  fraud  and  abuse  in  these  programs. 

Pain  and  fatigue  are  legitimate  restrictions  that  can  affect  an  individual’s  ability 
to  work.  As  a result,  their  severity  is  often  the  deciding  factor  in  the  decision  as 
to  whether  disability  benefits  should  be  awarded.  Unfortunately,  the  lack  of  any  ob- 
jective method  to  measure  the  severity  of  these  symptoms  creates  opportunities  for 
fraud  and  abuse.  Knowledgeable,  well-trained  and  experienced  staff  is  required  to 
investigate  and  accurately  assess  the  severity  of  symptoms  such  as  pain  and  fatigue. 
There  has  been  insufficient  training  of  current  staff  to  consider  potential  fraud  and 
there  has  been  too  little  attention  devoted  to  the  need  to  retain  experienced  staff, 
especially  in  the  DDSs  where  turnover  has  been  high,  so  as  to  not  only  provide  the 
level  of  customer  service  that  claimants  have  a right  to  expect,  but  also  to  provide 
for  a front-line  defense  against  fraudulent  claims. 

PROGRAM  INTEGRITY  AND  QUALITY  ASSURANCE 

Program  integrity  requires  accurate  and  consistent  disability  decisions  from  all 
components  in  the  adjudication  process.  An  effective  quality  assurance  process  pro- 
vides an  effective  deterrent  to  mismanagement  and  fraud  in  the  disability  programs. 
NADE  believes  that  SSA  must  incorporate  a more  uniform  quality  assurance  proc- 
ess into  the  basic  disability  claims  process  to  ensure  program  integrity.  Program  in- 
tegrity and  public  confidence  is  undermined  by  a quality  assurance  process  that  con- 
cludes that  the  disability  decisions  made  by  the  DDSs  to  deny  benefits  are  correct 
but  then  offers  the  same  conclusion  for  ALJ  decisions  that  reverses  these  decisions. 

The  decision  regarding  an  individual’s  eligibility  for  disability  benefits  should  be 
objective  and  unbiased.  For  that  reason,  NADE  has  long  supported  equal  federal 
quality  assurance  review  of  both  allowed  and  denied  claims  at  all  levels  of  the  adju- 
dicative process.  We  are  concerned  with  recent  SSA  and  congressional  initiatives  to 
require  pre-effectuation  reviews  in  50  percent  of  State  agency  allowances  of  SSI 
adult  cases,  “in  order  to  correct  erroneous  SSI  disability  determinations  . . .”  NADE 
does  not  believe  that  the  increased  review  of  DDS  allowance  decisions  represents  an 
appropriate  use  of  scarce  resources.  We  question  the  rationale  for  increasing  the  fed- 
eral quality  review  rate  for  DDSs,  a component  that  allows  approximately  40%  of 
initial  claims,  while  there  is  no  such  corresponding  review  of  decisions  made  at  the 
Administrative  Law  Judge  (ALJ)  level,  a component  that  allows  approximately  65% 
of  claims.  We  are  not  aware  of  any  study  that  evaluates  the  end  result  of  claims 
appealed  to  the  Administrative  Law  Judge  level  that  were  initially  allowed  by  the 
DDS  but  later  denied  after  the  claim  was  returned  by  the  federal  quality  review 
component.  Anecdotal  evidence  suggests  that  many  of  these  claims  are  eventually 
allowed  during  the  appeals  process.  We  recommend  that  such  a study  be  authorized. 
We  believe  that  data  from  such  a study  would  support  the  argument  that  increased 
federal  quality  reviews  of  DDS  allowance  decisions  are  not  cost  effective  and  actu- 
ally serve  to  undermine  public  confidence  in  the  disability  program. 

Targeting  DDS  allowances  sends  a message  to  the  DDSs  to  deny  more  claims, 
forcing  claimants  to  “pursue  their  claims  to  the  ALJ  level.”  This  “message”  only 
serves  to  increase  the  appeal  rate  and  the  overall  administrative  costs  of  the  pro- 
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gram.  In  addition,  if  the  review  concludes  the  DDS  allowance  to  be  correct,  the  re- 
view process  itself  delays  payment  to  disabled  citizens  who  are  frequently  in  dire 
financial  straits. 

PROGRAM  INTEGRITY  AND  PROCESS  UNIFICATION 

We  believe  that  the  decision  as  to  whether  a claimant  is  disabled  and  unable  to 
perform  any  work  for  which  their  age,  education,  and  past  work  experience  may 
qualify  them  is  a medical  decision  made  within  parameters  that  have  been  defined 
by  law  and  SSA  regulations.  As  such,  these  decisions  should  be  made  only  by  those 
especially  trained  to  make  such  decisions.  Claimants  and/or  their  representatives 
could  possibly  present  a convincing  argument  that  the  claimant  is  more  disabled 
than  is  really  the  case  when  the  individual  making  the  disability  decision  is  not 
properly  trained.  Administrative  Law  Judges  receive  little  medical  training  but  are 
expected  to  make  decisions  as  to  whether  a medical  condition  is  or  is  not  disabling. 
We  believe  that  the  potential  for  misrepresentation  of  the  severity  of  a claimant’s 
medical  condition  is  greater  at  this  level  and  we  believe  that  the  high  allowance 
rates  by  AL J s are  partly  a reflection  of  their  lack  of  medical  training.  Consequently, 
NADE  supports  requiring  similar  medical  training  for  all  decision-makers  at  all 
components  in  the  disability  claims  process. 

Efforts  launched  by  SSA  in  the  past  decade  to  bring  DDS  and  ALJ  decisions  closer 
together  have  been  largely  unsuccessful.  Process  unification  was  the  cornerstone  of 
this  effort.  Decision-makers  in  the  DDSs  and  OHA  were  brought  together  in  1996 
for  joint  training.  However,  SSA’s  failure  to  follow  up  on  this  training  initiative  in 
the  years  since  has  eroded  any  potential  benefits  that  may  have  been  derived. 
NADE  believes  that  such  joint  training  is  critical  to  the  ultimate  success  of  anti- 
fraud  efforts  and  we  concur  with  the  opinion  expressed  by  the  Social  Security  Advi- 
sory Board  that:  “The  most  important  step  SSA  can  take  to  improve  consistency  and 
fairness  in  the  disability  determination  process  is  to  develop  and  implement  an  on- 
going joint  training  program  for  all  . . . disability  adjudicators,  including  employees 
of  the  State  disability  determination  agencies  (DDSs),  Administrative  Law  Judges 
(ALJs)  and  others  in  the  Office  of  Hearings  and  Appeals  (OHA),  and  the  quality  as- 
sessment staff  who  judge  the  accuracy  of  decisions  . . .”  (Social  Security  Advisory 
Board  report,  August,  1998,  p.19) 

PROGRAM  INTEGRITY  AND  THE  DEFINITION  OF  DISABILITY 

The  General  Accounting  Office  (GAO)  has  testified  that  federal  disability  pro- 
grams represent  an  example  of  a disconnect  between  program  design  and  today’s 
world.  For  that  reason,  it  has  placed  modernizing  federal  disability  programs  on  its 
high  risk  list  “.  . . in  recognition  of  the  transformation  these  programs  must  under- 
go to  serve  the  needs  of  21st  century  America.” 

In  previous  correspondence  and  in  testimony  presented  before  the  Subcommittee 
on  Social  Security,  NADE  has  stated: 

NADE  does  not  support  changing  the  definition  of  disability  at  this  time.  Fun- 
damentally, we  believe  that: 

• All  who  are  truly  disabled  and  cannot  work  should  receive  benefits 

• Those  who  can  work  but  need  assistance  to  do  so  should  receive  that  assistance, 
including  comprehensive,  affordable  health  care  coverage  and  medical  services 

• Vocational  Rehabilitation  and  employment  services  should  be  made  readily 
available  and  claimants  and  beneficiaries  should  be  properly  educated  as  to  the 
availability  of  such  services  and  receive  needed  assistance  in  their  efforts  to 
take  advantage  of  them 

SSA’s  definition  of  disability  has  proven  to  be  a solid  foundation  for  a program 
that  has  become  characterized  by  increasingly  complex  changes  in  its  rules  and  ad- 
ministrative procedures.  We  believe  that,  with  the  expectation  of  a significant  in- 
crease in  the  number  of  initial  claim  filings  in  the  coming  years  while,  at  the  same 
time,  the  level  of  institutional  knowledge  within  the  disability  program  will  decrease 
significantly,  this  foundation  is  needed  more  than  ever.  However,  we  also  believe 
that  it  is  critically  important  that  disabled  individuals  who  have  the  capacity  to  re- 
turn to  work,  should  be  identified  as  early  in  the  process  as  possible  and  given  the 
assistance  necessary  that  will  make  it  possible  for  them  to  return  to  work.  We  ac- 
knowledge that  this  may  require  changing  the  definition  of  disability.  However,  any 
change  in  the  definition  will  have  significant  ramifications,  not  only  for  those  apply- 
ing for  benefits,  but  also  for  those  who  are  processing  those  applications.  It  is  essen- 
tial that  the  impact  of  any  changes  be  fully  researched  and  evaluated.  Because  of 
the  diversity  of  our  membership  and  our  “hands  on”  experience,  we  believe  that 
NADE  is  in  the  best  position  to  recognize  and  assess  the  potential  impact  of  any 
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proposed  changes  in  the  definition.  We  offer  our  expertise  to  any  governmental 
agency  to  which  Congress  would  assign  the  task  of  researching  and  evaluating  the 
impact  of  proposed  changes  in  the  definition  of  disability. 

INITIATIVES  TO  COMBAT  FRAUD  AND  ABUSE 

We  believe  that  the  resources  required  to  provide  for  increased  pre-effectuation  re- 
views would  be  better  spent  at  the  beginning  of  the  process  to  ensure  that  quality 
information  is  obtained  from  the  claimant  during  the  initial  disability  interview. 
These  resources  would  then  be  better  utilized  in  ensuring  quality  throughout  the 
disability  decision-making  process. 

We  also  believe  that  a more  effective  use  of  resources  to  ensure  program  integrity 
would  be  to  increase  the  number  of  Cooperative  Disability  Investigation  (CDI)  units 
which,  since  the  first  CDI  units  became  operational  in  1998,  have  allowed  SSA  to 
avoid  improper  payments  of  nearly  $159  million.  Rather  than  sending  a message  to 
the  public  that  encourages  appeals  and  increases  administrative  costs,  the  message 
sent  to  the  public  would  be  that  it  is  not  worth  the  risk  to  try  to  defraud  the  pro- 
gram. 

CDI  units  effectively  utilize  the  combined  strengths  and  talents  of  OIG,  disability 
examiners  and  local  law  enforcement,  offer  a visible  and  very  effective  front-line  de- 
fense for  program  integrity  and  serve  as  a visible  and  effective  deterrent  to  fraud. 
Our  members  have  a unique  opportunity  to  observe  and  assist  in  the  process  of  de- 
tecting fraud  and  abuse  within  the  disability  program.  SSA’s  Inspector  General,  Mr. 
James  Huse,  Jr.  has  attributed  the  success  of  the  CDI  units  to  investigate  fraud  al- 
legations to  the  efforts  of,  . . those  most  qualified  to  detect  fraud — DDS  adjudica- 
tors.” NADE  supports  the  continued  expansion  of  the  CDI  units  to  combat  fraud  and 
abuse  in  the  disability  program. 

An  experienced  disability  examiner  can  be  one  of  the  most  effective  deterrents  to 
fraud  and  abuse.  NADE  urges  Congress  and  SSA  to  take  the  necessary  action  to 
ensure  that  the  experience  level  in  the  DDSs  can  be  maintained.  Adequate  resources 
should  be  allocated  to  the  DDSs  to  reward  experience  and  maintain  a highly  knowl- 
edgeable, well-trained,  and  fully  equipped  staff. 

In  addition  to  providing  adequate  staff  and  other  resources  for  administration  of 
the  disability  program,  NADE  supports  the  immediate  suspension  of  benefits  in 
CDR  claims  where  the  DDS  proposes  a cessation  of  benefits  because  the  claimant 
has  failed  to  cooperate  or  cannot  be  found.  Currently,  claimants  can  subsequently 
appeal  these  decisions  and  elect  to  continue  receiving  benefits  under  the  benefit  con- 
tinuation provisions.  By  failing  to  initially  cooperate  with  the  DDS,  claimants  can 
continue  receiving  benefits  for  many  years  beyond  the  time  period  in  which  their 
medical  condition  made  it  impossible  for  them  to  continue  working.  Rewarding  this 
type  of  behavior  is  hardly  beneficial  to  ensuring  program  integrity  and  severely 
interferes  with  the  proper  conduct  of  the  CDR  process. 

CONCLUSION 

NADE  supports  the  removal  of  SSA’s  administrative  budget  from  the  domestic 
discretionary  spending  caps.  Congress  would  continue  to  retain  oversight  authority 
of  SSA’s  administrative  budget  but  it  would  not  have  to  compete  with  other  pro- 
grams for  limited  funds.  Removal  of  SSA’s  administrative  budget  from  the  domestic  , 
discretionary  spending  caps  would  allow  for  the  growth  necessary  to  meet  the  in- 
creasing needs  of  the  baby  boomer  generation  for  SSA’s  services  while  allowing  the 
Agency  to  expand  its  anti-fraud  efforts  to  ensure  program  integrity. 

NADE  is  opposed  to  increased  federal  quality  reviews  for  DDS  Title  XVI  (SSI)  al- 
lowance decisions  and  encourages  that  these  federal  quality  reviews  include  an 
equal  percentage  of  allowance  and  denial  decisions.  We  also  strongly  encourage  that 
an  equal  percentage  of  allowance  and  denial  decisions  made  by  Administrative  Law 
Judges  should  be  subjected  to  a federal  quality  review.  To  reduce  the  possibility  that 
claimants  may  misrepresent  the  severity  of  their  medical  condition  at  an  ALJ  hear- 
ing, NADE  supports  increased  medical  training  for  administrative  law  judges  and 
we  support  having  an  official  representative  at  these  hearings  to  explain  the  DDS 
decision  and  to  pose  and  address  questions  and  other  issues  for  consideration  by  the 
ALJ  in  making  their  determinations. 

NADE  believes  that  the  efforts  undertaken  by  SSA  and  supported  by  Congress  to 
combat  fraud  and  abuse  are  cost-effective  and  also  provide  valuable  protection  to  the 
victims  of  those  who  purposely  attempt  to  defraud  the  program.  For  this  reason,  we 
support  the  expansion  of  the  CDI  units  and  we  support  increasing  the  penalties  for 
unintentional  and  intentional  acts  of  fraud. 

Maintaining  program  integrity  is  a vital  part  of  effective  public  administration 
and  a major  factor  in  determining  the  public’s  view  of  its  government.  The  Social 
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Security  Administration  must  provide  more  direction  in  the  development  of  anti- 
fraud  policies  and  these  policies  should  reflect  pragmatic  reality  that  will  make 
them  enforceable.  SSA  must  recognize  that  more  direct  guidance  is  needed  from  its 
top  levels  of  management  if  fraud  and  abuse  are  to  be  effectively  curtailed.  SSA 
should  be  given  the  congressional  support  necessary  to  make  the  appropriate 
changes  that  will  recommit  the  Agency  to  its  primary  purposes  of  stewardship  and 
service. 


NAPE  Proposal  for  New  Disability  Claims  Process 

1.  Intake  of  new  disability  claims  at  the  Social  Security  Field  Office  would  not 
be  significantly  altered  from  the  current  practice  with  the  following  exceptions: 

a.  Greater  emphasis  would  be  placed  on  the  inclusion  of  detailed  observations 
from  the  claims  representative. 

b.  The  claimant  would  be  provided  with  a clear  explanation  of  the  definition 
of  disability  by  the  claims  representative.  The  definition  would  also  appear 
on  the  signed  application. 

c.  SSA’s  web  site  should  clearly  indicate  that  this  is  a complex  process  that 
would  be  better  served  if  the  claimant  filed  the  application  in  person  at  the 
Field  Office. 

d.  Quality  review  of  the  Field  Office  product  would  be  added  to  demonstrate 
SSA’s  commitment  to  build  quality  into  the  finished  product  from  the  very 
beginning  of  the  claims  process. 

e.  SSA’s  outreach  activities  would  combine  education  with  public  relations. 
The  Agency’s  PR  campaign  would  remind  potential  claimants  of  the  defini- 
tion of  disability  with  the  same  degree  of  enthusiasm  as  the  Agency’s  ef- 
forts to  encourage  the  filing  of  claims. 

f.  Greater  emphasis  would  be  placed  on  claimant  responsibility. 

2.  DDS  receipts  the  new  claim  and  assigns  the  claim  to  a disability  examiner.  The 
Disability  Examiners  initiates  contact  with  the  claimant  to: 

a.  The  Disability  Examiner  will  verify  alleged  impairments,  medical  sources 
and  other  information  contained  on  the  SSA-3368. 

b.  The  Disability  Examiner  will  provide  a clear  explanation  of  the  process 
and  determine  if  additional  information  will  be  needed. 

c.  The  Disability  Examiner  will  inform  the  claimant  of  any  need  to  complete 
additional  forms,  such  as  Activities  of  Daily  Living  questionnaires. 

3.  Expand  the  Single  Decision  Maker  (SDM)  concept  to: 

a.  Include  more  claim  types 

b.  Allow  more  disability  examiners  to  become  SDMs 

c.  Standardize  national  training  program  for  all  components  of  the  disability 
process 

d.  Establish  uniform  criteria  for  becoming  SDMs 

e.  Standardize  performance  expectations  for  all  components  of  the  disability 
process 

4.  If  the  initial  claim  is  denied  by  the  DDS,  the  denial  decision  will  include  an 
appeal  request  with  the  denial  notice  that  the  claimant  may  complete  and  return 
to  the  DDS. 

a.  The  requirement  for  a clear  written  explanation  of  the  initial  denial  will 
remain  a major  part  of  the  adjudicative  process. 

b.  Process  Unification  rulings  should  be  reexamined  and,  if  necessary,  modi- 
fied to  clarify  how  the  initial  disability  examiners  should  address  credi- 
bility and  other  issues. 

c.  Claimant  responsibility  will  be  increased  in  the  new  process 

5.  The  denied  claim  will  be  housed  in  the  DDS  for  the  duration  of  the  period  of 
time  the  claimant  has  to  file  an  appeal.  During  this  period  of  time,  claims  could  be 
electronically  imaged  (with  adequate  resources — this  would  further  the  electronic 
file  concept). 

6.  The  appeal  of  the  initial  denial  will  be  presented  to  the  DDS.  Upon  receipt  of 
the  request  for  an  appeal,  the  claim  will  be  assigned  to  a new  disability  examiner. 
Under  this  proposal: 

a.  This  appeal  step  would  include  sufficient  personal  contact  to  satisfy  the 
need  for  due  process. 
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b.  The  appeal  decision,  if  denied,  would  include  a Medical  Consultant’s  signa- 
ture. 

c.  The  decision  would  include  findings  of  fact. 

d.  There  would  be  a provision  to  include  an  automatic  remand  to  DDS  on  ap- 
peals for  denials  based  on  failure  to  cooperate. 

7.  The  record  should  be  closed  at  the  conclusion  of  this  appeal  (including  allowing 
sufficient  time  for  explanatory  process  before  the  record  closes). 

8.  Appeal  to  the  Administrative  Law  Judge  must  be  restricted  to  questions  of  law 
rather  than  de  novo  review  of  the  claim. 

a.  The  DDS  decision  needs  to  have  a representative  included  in  the  hearing 
to  defend  the  decision. 

b.  There  must  be  an  opportunity  to  remand  to  DDS  but  such  remand  proce- 
dures must  be  carefully  monitored  to  prevent  abuse  and  remands  should 
only  occur  for  the  purpose  of  correcting  obvious  errors. 

9.  There  needs  to  be  a Social  Security  Court  to  serve  as  the  appeal  from  OHA 
decisions. 

a.  The  Social  Security  Court  will  serve  as  the  final  level  of  appeal. 

b.  The  Social  Security  Court  will  provide  quality  review  of  ALJ  decision. 

c.  The  Appeals  Council  would  be  eliminated,  limiting  the  total  number  of  ap- 
peal steps  within  SSA  to  three.  Appeals  beyond  the  ALJ  level  would  be 
presented  to  the  Social  Security  Court. 

d.  The  Social  Security  court  would  be  restricted  to  rendering  only  a legal  de- 
cision based  on  the  application  of  the  law. 

This  proposal  is  submitted  to  SSA  following  the  unanimous  vote  of  NADE’s  Board 
of  Directors  on  February  23,  2002  to  endorse  this  design  for  a new  disability  claims 
process. 

Explanation  of  New  Disability  Claims  Process  Proposed  by  NAPE 

NADE  considered  various  alternatives  to  the  current  disability  claims  process  be- 
fore deciding  on  this  process  as  representing  the  hope  for  a claims  process  that  truly 
provided  good  customer  service  while  protecting  the  trust  funds  against  abuse.  It 
was  our  intent  to  develop  a vision  for  what  the  total  program  should  look  like  and 
not  just  the  DDS  piece  of  the  puzzle.  We  believe  in  the  concept  of  “One  SSA”  and 
our  proposal  is  submitted  based  on  the  belief  that  all  components  within  the  dis- 
ability program  should  be  united  in  the  commitment  to  providing  good  customer 
service  at  an  affordable  price.  Quality  claimant  service  and  lowered  administrative 
costs  should  dictate  the  structure  of  the  new  disability  program. 

The  critical  elements  identified  in  the  NADE  proposal  are: 

• The  expansion  of  the  Single  Decision  Maker  concept  to  all  DDSs  and  expanding 
the  class  of  claims  for  which  the  SDM  is  able  to  provide  the  decision  without 
medical  or  psychological  consultant  input.  Continuing  Disability  Review  cases 
(CDR’s)  and  some  childhood  and  mental  cases  can  easily  be  processed  by  SDMs. 

• More  early  contact  with  the  claimant  by  the  DDS  to  explain  the  process  and 
to  make  the  process  more  customer  friendly.  The  Disability  Examiner  is  able 
to  obtain  all  necessary  information  while  clarifying  allegations,  work  history, 
and  treatment  sources.  The  claimant  is  educated  about  the  process  so  they 
know  what  to  expect. 

• Housing  the  initial  claim  folder  on  denied  claims  in  the  DDS  pending  receipt 
of  an  appeal  of  that  denial.  This  will  effectively  eliminate  significant  shipping 
costs  incurred  in  transporting  claims  from  the  DDS  to  the  Field  Office  and  then 
back  to  the  DDS.  Costs  of  storage  in  the  DDSs  would  be  significantly  less  than 
the  postal  fees  incurred  by  SSA  in  the  current  process.  Housing  the  claims  at 
the  DDS  instead  of  the  Field  Offices  could  save  as  much  as  $20  per  claim  in 
shipping  costs.  It  will  also  reduce  processing  time  by  eliminating  a hand-off. 

• Closing  the  record  after  the  appeal  decision  is  rendered.  NADE  believes  that 
closing  the  record  prior  to  any  subsequent  ALJ  hearing  is  critical  to  generating 
consistency,  providing  good  customer  service,  restoring  public  confidence  and  re- 
ducing the  costs  of  the  disability  program.  Without  it,  there  will  continue  to  be 
two  programs,  one  primarily  medical  and  one  primarily  legal,  with  two  com- 
pletely different  outcomes.  We  are  unclear  as  to  the  degree  of  personal  contact 
that  would  be  required  to  satisfy  the  due  process  requirement  at  this  appeal 
level  and  would  defer  to  SSA  the  decision  as  to  how  much  contact  is  needed 
and  how  the  requirement  could  be  met.  Is  a face-to-face  hearing  necessary  or 
can  a phone  interview  suffice?  Even  the  former,  conducted  in  the  DDS,  would 
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be  substantially  less  costly  than  the  current  hearing  before  the  ALJ.  The  DDS 
hearing  would  allow  the  claimant  to  receive  a much  more  timely  hearing  than 
the  current  process  allows.  NADE  also  believes  that  the  role  of  attorneys  and 
other  claimant  representatives  would  be  significantly  diminished  as  the  oppor- 
tunity for  reversal  of  the  DDS  decision  would  be  lowered  substantially.  The 
DDS  hearing  would  be  an  informal  hearing,  lessening  the  impact  attorneys 
have  at  this  level. 

• NADE  believes  that  the  current  60  day  period  granted  to  claimants  to  file  an 
appeal  should  be  reexamined  in  light  of  modern  communication  and  greater 
ability  of  claimants  to  file  appeals  more  quickly.  Reducing  the  time  allowed  to 
file  an  appeal  would  produce  cost  savings  to  the  program  and  aid  the  claimant 
in  obtaining  a final  decision  much  more  quickly. 

The  additional  costs  incurred  by  the  DDSs  in  this  new  process  would  be  paid  for 
from  monies  reallocated  from  OHA  and  from  the  cost  savings  created  by  less  folder 
movement  between  the  DDSs  and  the  Field  Offices.  Political  decisions  will  have  to 
be  made  to  reallocate  these  funds  and  these  decisions  will  not  be  popular.  Because 
of  turf  guarding  by  the  various  components  within  SSA  and  a general  unwillingness 
to  accept  change,  NADE  believes  that  the  victim  in  past  efforts  to  develop  a com- 
prehensive disability  claims  process  has  been  the  claimant.  The  question  must  be 
asked,  “Who  do  we  serve,  ourselves  or  the  claimant?” 

NADE  envisions  a claims  process  that  would  reinforce  the  medical  decision  made 
by  the  DDS  and  limit  the  OHA  legal  decision  to  addressing  only  points  of  law. 
NADE  believes  this  proposal  would  produce  a high  level  of  consistency  for  the  dis- 
ability decisions  rendered  by  the  DDSs  while  significantly  reducing  the  opportuni- 
ties for  OHA  to  reverse  DDS  decisions.  This  would  help  restore  public  confidence 
in  the  system,  provide  good  service  to  the  claimant  and  reflect  good  stewardship 
since  the  entire  process  should  prove  to  be  less  costly  than  prototype  or  the  tradi- 
tional process.  The  decision  as  to  whether  a claimant  is  disabled  would  rightfully 
remain  primarily  a medically  based  decision.  Claimants  who  appeal  the  DDS  deci- 
sion to  an  ALJ  would  be  entitled  to  hire  legal  counsel  if  they  wish.  SSA  would  have 
an  official  representative  at  any  such  hearing  to  define  the  merits  of  the  DDS  deci- 
sion. Unless  the  law  was  incorrectly  applied,  the  DDS  decision  would  be  affirmed. 
Any  appeal  of  the  ALJ  decision  would  be  made  to  the  Social  Security  Court  and  ei- 
ther side  could  appeal. 

The  proposal  is  predicated  on  the  assumption  that  sufficient  staffing  and  re- 
sources  would  be  made  available  to  the  DDSs.  it  is  also  predicated  on  the  need  for 
SSA  to  clearly  define  the  elements  that  will  satisfy  the  process  unification  initia- 
tives. It  is  critical  that  SSA  should  provide  clarification  of  what  steps  must  be  fol- 
lowed and  provide  the  funds  necessary  or  modify  these  rulings  in  accordance  with 
practical  experience. 

The  current  prototype  experiment  was  begun  in  ten  states  nearly  four  (4)  years 
ago.  Although  this  process  has  since  been  modified  and  the  claimant  conference  por- 
tion of  this  experiment  abandoned,  it  still  continues  in  force  for  those  states  af- 
fected. Clearly,  an  exit  strategy  for  those  states  involved  in  this  experiment  must 
be  developed  quickly  and  a new  disability  claims  process  put  into  place  nationwide 
that  will  avoid  the  ongoing  necessity  of  SSA  having  to  operate  two  distinctly  dif- 
ferent disability  programs.  Significant  training  and  reallocation  of  resources  will  be 
needed.  Therefore,  it  is  imperative  that  decisions  are  made  as  soon  as  possible  as 
to  what  course  of  action  is  deemed  acceptable. 

Thank  you. 


Statement  of  Michael  Lorsbach,  On  Point  Technology,  LaGrange,  Illinois 

As  a 27  year  veteran  of  Unemployment  Insurance  adjudication  and  fraud  inves- 
tigations, I deeply  appreciate  your  continuing  efforts  to  resolve  issues  of  waste, 
fraud  and  abuse  of  the  Unemployment  Insurance  (UI)  program.  In  my  discussions 
with  UI  agency  staff,  I can  definitely  state  that  the  impact  of  the  House  Committee 
on  Ways  and  Means  taking  responsibility  for  aggressively  resolving  these  issues  has 
been  dramatic.  In  years  past  I have  heard  comments  referring  to  programs  to  com- 
bat UI  fraud  as  “window  dressing”  or  more  cleverly  “an  island  off  the  coast  of  UI”. 
But  you  have  turned  the  tide.  It  seems  everyone  now  is  discussing  how  to  increase 
program  integrity  and  reduce  fraud  and  abuse. 

Secretary  Chow  recently  announced  the  release  $4.8  million  “aimed  at  long-stand- 
ing overpayment  problems  and  is  part  of  an  aggressive  departmental  plan  to  ad- 
dress fraud,  waste  and  abuse  in  the  unemployment  insurance  system.”  This  money 
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has  been  earmarked  for  auditing  UI  claims  and  payments  against  New  Hire  (Report 
of  Hire)  files  and  against  Social  Security  Administration  files.  An  additional  grant 
was  also  made  available  for  other  special  detection  activities. 

The  state  UI  agencies  and  in  particular  their  Benefit  Payment  Control  (BPC) 
units,  which  are  responsible  for  the  detection,  processing,  and  collection  of  improp- 
erly paid  benefits,  are  much  abuzz  with  discussions  of  where  the  fraud  lies  and  how 
to  detect  it.  There  are  discussions  about  data  mining  and  finding  fraud  in  many 
places.  Presentations  have  been  made  at  UI  conventions  on  the  presence  of  organi- 
zations dedicated  to  defrauding  the  program.  The  DOL  grants  will  result  in  the  dis- 
covery of  new  and  expanded  sources  of  fraud. 

But  while  fraud  detection  is  one  of  the  hottest  topics  in  UI,  there  is  as  of  yet  little 
attention  being  given  to  the  myriad  additional  steps  required  before  the  problem  can 
be  solved.  Detecting  potential  overpayments  is  not  difficult,  nor  is  the  detection  of 
potential  fraud.  However,  an  overpayment  is  not  an  overpayment  and  a fraud  is  not 
a fraud  until  a determination  has  been  made  according  to  state  law;  how  this  long 
and  often  complex  traversal  from  potential  to  actual  is  handled  will  determine 
whether  efforts  to  achieve  a successful  program  to  control  fraud  and  abuse  will  ulti- 
mately succeed  or  fail. 

At  the  beginning  of  the  process,  use  of  intelligently  developed  detection  algorithms 
ensure  that  investigations  of  potential  fraud  achieve  the  highest  possible  success 
rate.  Considerable  historical  data  exist  which  are  studied  in  order  to  constantly  im- 
prove the  selection  process.  Cross-matching  of  benefits  with  wages  has  been  em- 
ployed for  decades  to  detect  overpayments  and  fraud.  As  new  weapons,  such  as  New 
Hire  matching  and  Social  Security  Number  verification  are  brought  into  the  battle, 
experience  gained  over  the  years  becomes  critical  to  making  these  detection  tech- 
niques as  accurate  as  possible. 

Despite  being  armed  with  the  assurance  that  the  potential  cases  detected  are 
those  most  likely  to  yield  overpayments,  the  effort  founders  unless  resources  exist 
to  carry  the  investigations  forward.  Any  BPC  manager  across  the  nation  would 
agree  that  the  number  of  fraud  determinations  made  could  be  easily  doubled  if  only 
they  had  the  resources  to  investigate  and  adjudicate  more  of  these  cases.  However, 
the  process  is  not  simple  and  can  be  incredibly  labor  intensive.  Information  must 
be  elicited  from  employers,  with  multiple  requests  for  the  same  information  often 
required.  The  returning  data  must  be  expertly  interpreted.  Claimants  and  employ- 
ers are  sent  notices  and  determinations.  Interviews  might  be  scheduled  and  con- 
ducted. All  case  activity  must  be  tracked,  with  reports  sent  regularly  to  manage- 
ment to  ensure  efficiency.  And,  most  complex  of  all,  each  adjudication  issue  must 
be  resolved  in  accordance  to  state  law.  Even  cases  detecting  the  smallest  of  overpay- 
ments— or  no  overpayment  at  all — require  that  adjudication  be  conducted.  In  fact, 
using  the  New  Hires  registry  or  the  SSA  match  to  stop  benefits  before  the  occur- 
rence of  an  overpayment  could  well  result  in  some  of  the  most  complicated  adjudica- 
tion of  all. 

In  this  day  and  age,  adding  resources  almost  always  means  enhancing  a computer 
system,  not  hiring  additional  staff.  However,  a significant  number  of  states  are  still 
using  a variation/rewrite  or  modification  of  a system  distributed  to  the  states  in 
1974  by  the  Employment  and  Training  Administration.  In  some  states  this  system 
collapsed  during  Y2K  and  nothing  has  replaced  it.  A system  which  efficiently 
automates  significant  portions  of  the  fraud  overpayment  detection  and  determina- 
tion processes  will  enable  a state  to  realize  dramatic  increases  in  the  amount  of 
overpaid  benefits  detected  and  ultimately  returned  to  the  Trust  Fund. 

Solutions  exist.  It  has  been  State  proven  that  a six  fold  increase  in  overpayment 
detection  and  processing,  with  no  increase  in  staff,  is  a perfectly  realistic  goal.  The 
adjudication  process  that  commonly  takes  from  one  to  two  hours  per  case  can  be 
automated  so  that  over  50%  of  cases  are  completely  computerized  with  another  35% 
of  cases  taking  10  minutes  or  less.  The  return  on  investment  for  such  software  is 
in  excess  of  100%  per  month.  It  was  in  1974  that  the  ETA  last  funded  software  up- 
grades to  attack  the  problem  of  unemployment  insurance  fraud  and  abuse. 

You  have  states’  attention.  The  DOL  has  redesigned  state  goals  establishing  in- 
tegrity and  the  reduction  of  fraud  and  abuse  as  a priority.  The  states  are  now  work- 
ing on  how  to  implement  this  policy.  Adjudication  case  management  software  is  the 
final  step  in  the  solution  to  reducing  fraud  and  abuse  in  the  unemployment  insur- 
ance program. 

Thank  you  for  this  opportunity  to  respond  to  your  inquiry. 


171 


Statement  of  Margaret  Paul,  Redlands,  California 

As  a school  psychologist  in  an  inner  city  area  with  an  estimated  84%  poverty  rate, 
I routinely  get  pressured  by  parents  to  label  their  children  as  handicapped.  In  many 
cases,  this  is  not  done  so  they  can  help  their  children  with  their  disability,  but  so 
the  family  can  get  their  “crazy  money”.  If  a child  is  getting  a monthly  check  because 
he  cannot  read,  then  what  is  the  motivation  in  helping  him  improve  his  reading? 
Many  times  the  parent  does  not  want  to  hear  about  the  results  of  their  child’s  eval- 
uation as  much  as  they  want  “some  papers”  to  help  get  SSI.  It  would  be  a far  better 
idea  for  school-aged  children  to  receive  some  sort  of  vouchers  for  counseling  or  tutor- 
ing or  equipment  which  could  be  obtained  at  authorized  centers.  I am  concerned 
that  we  are  not  only  wasting  some  of  our  funds  this  way,  but  also  that  it  promotes 
the  creation  of  children  who  are  labeled  handicapped  early  in  life  and  who  are  en- 
couraged to  continue  to  qualify  as  such  by  their  dependence  at  an  early  age  on  “the 
system”. 

Let  me  also  clarify  that  there  are  many  families  of  disabled  children  that  truly 
need  and  use  SSI  appropriately.  These  are  the  families  that  would  do  anything  to 
help  their  children  be  functioning  members  of  society  and  able  to  live  independently. 
I can  assure  you  that  they  would  not  mind  that  some  of  the  SSI  benefits  would  be 
in  the  form  of  vouchers  so  as  to  maximize  their  benefits,  because  they  are  the  ones 
that  access  tutoring,  counseling,  etc.  and  do  not  consider  the  money  a paycheck. 

I know  it  is  difficult  to  implement  change.  However,  I wish  there  was  some  way 
to  require  parents  of  school  aged  children  who  want  and  eventually  receive  SSI  ben- 
efits to  document  what  they  are  actually  doing  with  the  money  that  is  to  be  used 
for  their  child’s  handicapping  condition.  Another  option  (which  I am  inclined  to  be- 
lieve is  happening  somewhat  due  to  increased  parental  demand  and  some  threats) 
would  be  to  tighten  the  criteria  and  amount  of  money  a child  receives;  i.e.  a mild 
articulation  disorder  does  not  qualify  for  a monthly  check. 

Thank  you  for  your  attention. 


Statement  of  William  L.  Spence,  Ben  Lomond,  California 

It’s  been  noted  in  California,  at  least,  that  the  child  support  enforcement  pro- 
gram— among  all  governmental  activities — is  second  only  to  the  public  school  system 
in  terms  of  the  number  of  children  whose  lives  it  touches. 

Supporting  one’s  children  financially  and  nurturingly  is  a solemn  duty  com- 
manding the  highest  priority:  first  for  parents  as  individuals,  and  second  for  the 
community  as  a social  and  institutional  matrix — and  when  it  must  at  times  take 
a more  involved  interest.  Sadly  it  is  only  one  of  several  fronts  on  which  the  nation 
is  in  too  great  a measure  currently  failing  its  children. 

Current  child  support  policy,  federal  and  state — both  shaped  overarchingly  by  fed- 
eral law  and  regulations  under  Title  IV— D of  the  Social  Security  Act — is  based  in 
significant  part  on  serious  misconstruals  of  problem  areas  and  misdiagnoses  of  root 
causes,  occasioned  in  part  unfortunately  by  the  distorting  effects  of  short-sighted 
concerns  which  have  all  along  been  accorded  inordinate  influence  in  its  construction. 

The  California  ‘Collectibility  Study5  (E.  Sorensen  et  al.,  Examining  Child  Support 
Arrears  in  California,  March  2003,  http://www.childsup.cahwnet.gov/pub/reports/ 
2003/2003-05collectbility.pdf)  is  the  most  comprehensive  and  probing  investigation 
of  its  kind  to  date:  it  makes  clearer  than  ever  what’s  long  been  suspected,  and 
paints  a picture  differing  sharply  from  that  that  has  animated  federal  policy.  Daddy 
Warbucks  is  as  rare  as  the  condor:  instead  most  chronically-in-arrears  child  support 
obligations  have  been  assessed  arbitrarily  against  individuals  who  have  never  been 
financially  productive  at  the  level  presupposed;  in  consequence  the  bulk  of  casework 
and  enforcement  actions  are  counterproductive:  being  not  only  of  little  assistance 
but  perversely  creative  of  additional,  very  much  un-needed  impediments  to  respon- 
sible parenthood. 

Moreover,  and  in  particular — but  by  no  means  exhaustively — we  note: 

• The  federally  mandated  professional  and  driver’s  license  suspension  programs 
have  been  vastly  over-zealously  implemented — often  to  absurd  effect. 

• In  California,  and  by  hearsay  in  most  or  all  states,  the  required  periodic  state 
guideline  reviews  have  been  largely  dishonestly  conducted;  in  particular  the  im- 
portant charge  to  examine  the  economic  aspects  of  child  rearing  has  received 
at  best  token  observance:  guidelines  remain  as  they  were  set,  often  hastily  and 
to  satisfy  political  exigencies,  when  the  federal  requirement  to  have  one  was 
first  imposed. 
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• Cost  reimbursement,  and  especially  the  performance  incentive  formulae,  instill 
a narrow  focus  on  short-term,  aggregate  collections  that  almost  certainly  reduce 
long-run  benefits  to  many  children,  and  encourage  neglect  of  the  often-neediest 
cases  in  which  the  parent’s  financial  prospects  promise  little  in  terms  of  distinc- 
tion for  efficiency  to  the  agency. 

• Federal  caseworker  training,  and  operations  and  practices  guidelines  appear  to 
have  contributed  to  the  fostering  of  a culture  of  marginalization,  denigration, 
and  abuse  of  “noncustodial”  parents,  that’s  highly  inappropriate  and  unbecom- 
ing to  a responsible  governmental  agency. 

In  my  view  rather  urgent  Congressional  action  is  in  order;  thank  you  for  affording 
me  the  opportunity  to  express  it. 


Statement  of  James  D.  Untershine,  Long  Beach,  California 

Jim  Untershine  previously  submitted  “Family  Law  Design  Review”  to  the  Ways 
and  Means  Committee  on  07-04-01,  during  the  Welfare  and  Marriage  Hearings. 

Jim  Untershine  holds  a BSEE  from  Mississippi  State  University  and  has  13  years 
experience  in  feedback  control  system  design  while  employed  by  Northrop/Grumman 
Electronics  Division.  Mr.  Untershine  was  the  Responsible  Engineer  for  the  Platform 
Stabilization  and  Angle  Measurement  subsystems  used  on  the  B2B  bomber,  as  well 
as  the  Attitude  subsystem  used  on  the  Peacekeeper  missile.  Mr.  Untershine  is  cur- 
rently using  the  Heisenberg  Uncertainty  Principle  and  the  teachings  of  Henry  David 
Thoreau  (civil  disobedience)  to  expose  Family  Law  in  California  as  the  exploitation 
of  children  for  money  and  the  indentured  servitude  of  heterosexual  taxpayers  who 
dare  to  raise  children  in  this  country,  (see  Appendix  Two:  “Family  Law  Baseline”, 
page  10). 

Summary 

The  Legislature  must  realize  the  ways  and  means  by  which  implements  of  our 
own  creation  are  being  used  as  a weapon  of  mass  destruction  against  our  nation’s 
families  by  organizations  that  are  funded  by  the  US  taxpayers. 

• The  common  denominator  regarding  welfare  reform  is  reducing  the  number  of 
custodial  parents  who  cannot  financially  support  their  children. 

• The  common  denominator  regarding  violence  in  our  schools  and  communities  is 
giving  the  children  an  authority  figure  other  than  teachers  or  law  enforcement. 

• The  common  denominator  regarding  anything  involving  church  or  state  is,  and 
forever  shall  be,  our  children. 

• Promoting  “Healthy  Marriage”  will  not  be  effective  in  states  that  financially  re- 
ward custodial  parents  (CP)  for  separating  the  children  from  the  family  bread- 
winner. 

• Promoting  “Responsible  Fatherhood”  will  not  be  effective  in  states  that  are  al- 
lowed to  profit  by  denying  custody  of  the  children  to  the  family  breadwinner  to 
maximize  the  cash  flow  between  parents. 

• Promoting  “Employment  of  Custodial  Parents”  will  be  devastating  in  states  that 
are  allowed  to  profit  by  ignoring  federal  protection  of  noncustodial  parents  from 
employer  discrimination  due  to  family  law  proceedings  or  judgements  to  inter- 
rupt the  cash  flow  between  parents.* 1 

• Promoting  “Accountability”  will  not  be  effective  in  states  that  are  allowed  to 
profit  by  allowing  state  Child  Support  Enforcement  (CSE)  agencies  to  (see  Ap- 
pendix Two:  “Family  Law  Baseline”,  page  10): 

• Ignore  civil  and  criminal  court  orders  regarding  child  support  obliga- 
tions imposed  on  noncustodial  parents  (NCP). 

• Ignore  filings  for  enforcement  by  other  CSE  agencies  regarding  child 
support  obligations  involving  the  same  children. 


1 USC  42  666  b6D — Provision  must  be  made  for  the  imposition  of  a fine  against  any  employer 
who — 

(i)  discharges  from  employment,  refuses  to  employ,  or  takes  disciplinary  action  against  any 
noncustodial  parent  subject  to  income  withholding  required  by  this  subsection  because  of  the 
existence  of  such  withholding  and  the  obligations  or  additional  obligations  which  it  imposes 
upon  the  employer;  or 

(ii)  fails  to  withhold  support  from  income  or  to  pay  such  amounts  to  the  State  disbursement 
unit  in  accordance  with  this  subsection. 
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• Ignore  court  ordered  cash  transfers  from  the  NCP  made  directly  to  the 
CP. 

• Elicit  fraudulent  amounts  of  money  from  NCPs  using  the  US  Postal 
Service. 

• Deprive  the  rights  and  privileges  of  NCPs  without  due  process  of  law 
across  counties,  across  states,  and  across  oceans. 

Welfare  System 

The  welfare  system  implemented  in  this  country  is  designed  to  provide  the  tax- 
payer a diminished  level  of  accountability  regarding  assistance  paid  to  families. 
Housing  subsidies  and  food  stamps  that  are  paid  for  by  the  taxpayers  can  only  be 
used  for  one  purpose,  which  protects  the  taxpayers  from  consumer  fraud. 

The  maximum  welfare  benefit,  provided  to  families  for  all  states,  is  reported  by 
the  Committee  on  Ways  and  Means  in  Table  7-9  of  the  2000  Green  Book.  The  wel- 
fare benefits  provided  by  each  state  are  intended  to  reflect  the  cost  of  living  in  that 
part  of  the  country.  A custodial  parent  with  2 children  could  receive  welfare  benefits 
as  low  as  $490/month  in  Alabama  or  as  high  as  $1, 101/month  in  Alaska  (See  Figure 
One:  “TANF  & Food  Stamps”,  page  7). 

Welfare  benefits  provided  to  families  across  all  states,  provides  the  baseline  for 
the  cost  of  raising  children.  The  baseline  could  be  made  more  accurate  if  all  pur- 
chases made  by  the  parent  could  be  itemized  and  scrutinized  to  increase  taxpayer 
accountability  regarding  how  their  money  is  spent  to  support  each  family  (see  Ap- 
pendix One:  “Custody  Free  Child  Support”,  page  9). 

Family  Law  System 

The  Family  Law  system  implemented  in  this  country  is  designed  to  provide  the 
children  with  financial  support  due  to  the  absence  of  the  only  parent  financially  ca- 
pable of  supporting  the  children.  Money  paid  directly  to  the  CP  to  support  the  chil- 
dren represents  a projected  schedule  of  restitution  that  is  awarded  to  the  children 
resulting  from  the  damages  incurred  by  the  Family  court. 

The  child  support  guidelines  that  specify  child  support  awards  demanded  of  non- 
custodial parents  for  all  states  can  be  obtained  from  AllLaw.com  (except  New  Hamp- 
shire and  Vermont).  The  child  support  guidelines  demanded  by  each  state  are  in- 
tended to  reflect  the  cost  of  raising  children  in  that  part  of  the  country.  A custodial 
parent  with  2 children  could  receive  child  support  payments  as  low  as  $660/month 
in  North  Carolina  or  as  high  as  $1, 760/month  in  California  (see  Figure  Three: 
“AllLaw.com  Child  Support  Guidelines”,  page  8). 

ATTENTION:  Table  8-2  of  the  2000  Green  Book  entitled  “AMOUNT  OF  CHILD 
SUPPORT  AWARDED  BY  STATE  GUIDELINES  IN  VARIOUS  CASES”  is  com- 
pletely erroneous  and  must  be  removed,  corrected,  or  enforced.  Table  8-2  is  a des- 
perate attempt  by  the  Institute  for  Family  and  Social  Responsibility  (FASR)  to  por- 
tray Indiana  as  the  most  aggressive  child  support  guideline  in  the  nation.  California 
leads  the  nation  demanding  40%  of  an  NCP’s  net  income  for  2 children  but  is  only 
reported  to  demand  18%  by  FASR  (see  Figure  Four:  “FASR  Child  Support  vs 
AllLaw.com”,  page  8).  FASR  is  paid  by  the  taxpayers  to  act  as  the  clearinghouse 
for  CSE  statistics  and  is  based  out  of  the  University  of  Indiana  at  Bloomington.2 

Family  courts  have  become  the  delivery  vehicle  for  family  destruction,  targeting 
heterosexual  taxpayers  who  dare  to  raise  children  in  this  country.  The  confidence 
game  that  is  perpetrated  on  a “deep  pockets”  parent  involves  a “bait  and  switch” 
scam  regarding  due  process.  The  family  law  system  deprives  both  parents  of  feder- 
ally mandated  rebutability  by  forcing  both  parents  to  battle  for  custody.  Parents  are 
only  allowed  to  prove  to  the  Family  court  that  the  children  would  be  better  off  with 
someone  else. 

The  profits  made  by  CSE  agencies  across  the  nation  can  be  ascertained  to  a cer- 
tain degree  of  accuracy.  The  profits  made  by  the  Family  court  is  completely  invisible 
regarding  attorney  fees,  custody  evaluation  specialists,  expert  witnesses,  psychia- 
trists, and  other  Family  court  agencies  that  thrive  on  obstructing  justice  to  guar- 
antee further  litigation  at  the  expense  of  the  family. 

Federal  law  demands  that  states  review  their  child  support  guideline  every  4 
years,  to  verify  compliance  with  the  federal  mandate  that  allows  the  state  to  prac- 
tice Child  Support  Enforcement  (CSE).  Child  support  guidelines  are  established  by 
states  with  the  assistance  of  independent  entities  that  are  free  to  subvert  the  fed- 
eral laws  to  insure  the  state  profits  from  the  exploitation  of  children  for  money. 

ATTENTION:  Policy  Studies  Inc.  (PSI)  of  Denver,  CO  was  paid  by  California  to 
perform  the  4 year  review  of  the  state’s  child  support  guideline  in  2001  at  the  be- 


2 Institute  for  Family  and  Social  Responsibility  (FASR),  1315  10th  St,  Bloomington,  IN,  http:/ 
/www.  spea.indiana.edu/fasr/ 
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hest  of  the  Judicial  branch.3  PSI  was  paid  by  California  to  investigate  the  account- 
ing practices  of  Los  Angeles  CSE  in  2001  at  the  behest  of  the  Executive  Branch.4 
PSI  claims  to  have  provided  consultation  to  49  states,  Canada,  Australia,  Puerto 
Rico,  the  Virgin  Islands,  and  Mongolia.  PSI  aspires  to  “do  socially  useful  work,  have 
fun,  and  make  money”,  while  attempting  “to  create  an  environment  where  employ- 
ees can  take  risks  without  being  punished  for  their  mistakes”.5 

Child  Support  Enforcement  System 

The  CSE  system  implemented  in  this  country  is  designed  to  provide  the  taxpayers 
a diminished  level  of  accountability  regarding  assistance  paid  to  families  that  could 
have  been  paid  for  by  a parent  with  the  ability  to  pay.  Housing  subsidies  and  food 
stamps  that  are  paid  for  by  the  taxpayers  are  reimbursed  by  a noncustodial  parent, 
which  protects  the  taxpayers  from  welfare  fraud. 

CSE  agencies  in  every  state  are  paid  incentives  by  the  taxpayers  for  collecting 
back  child  support  from  noncustodial  parents.  The  back  child  support  collected  by 
a state  can  force  the  taxpayers  to  pay  as  much  as  10%  of  the  collection  depending 
on  the  state’s  administration  costs.6 

Child  support  arrearages  owed  by  noncustodial  parents  are  reported  by  the  Office 
of  Child  Support  Enforcement  (OCSE)  in  Table  76  to  total  $84  billion  across  all 
states  in  2000  and  is  an  increase  of  $8.5  billion  from  1999.  If  all  the  noncustodial 
parents  miraculously  paid  off  all  the  child  support  arrearages,  the  taxpayers  would 
be  forced  to  pay  a total  of  $8.4  billion  in  incentives  to  the  respective  states  who  al- 
lowed this  condition  to  exist. 

The  Federal  mandate  forbids  states  to  forgive  any  part  of  a child  support  arrear- 
age, which  usually  grows  with  10%  per  annum  interest.  The  longer  it  takes  to  col- 
lect it,  the  larger  the  child  support  arrearage  grows,  and  the  larger  the  incentive 
a state  earns. 

The  worst  case  scenario  would  involve  an  NCP  that  never  pays  a dime  in  child 
support,  and  is  charged  10%  per  annum  interest.  After  18  years,  the  interest  alone 
would  equal  95%  of  the  back  child  support  owed.7  When  the  current  child  support 
charges  stop,  the  child  support  arrearage  increases  by  adding  10%  of  the  18  year 
back  child  support  owed  every  year. 

Aside  from  the  interest  driving  the  child  support  arrearage  up,  the  child  support 
guideline  imposed  on  NCPs  by  each  state  determines  the  maximum  18  year  back 
child  support  owed.  The  taxpayers  are  forced  to  pay  an  incentive  on  money  collected 
that  is  over  and  above  the  welfare  benefits  that  would  be  paid  to  a family  for  18 
years. 

The  spirit  of  the  law  that  begged  the  creation  of  welfare  reform  v/as  to  keep  fami- 
lies off  the  welfare  roles,  not  to  empower  the  state  to  insure  a tax-free  windfall  for 
custodial  parents  (CP)  and  ripping  off  the  US  taxpayers  to  do  it.  Since  the  CP  is 
not  required  to  account  for  the  money  paid  to  support  the  children,  the  only  method 
by  which  an  NCP  or  the  state  can  insure  the  children  receive  support  is  to  allow 
the  family  to  remain  on  welfare. 

Child  support  guidelines  that  exceed  the  state’s  maximum  welfare  benefits  will 
serve  to  help  the  NCP  fall  behind  in  payments,  while  setting  the  pace  for  an  exorbi- 
tant incentive  from  the  taxpayers  when  the  NCP  is  finally  forced  to  pay  years  later. 

To  demonstrate  the  distinction  between  the  “Welfare  Plus”  and  ‘Welfare  Only” 
child  support  guideline  philosophies,  the  distribution  of  collections  follow. 

Welfare  Plus— Assume  that  a state’s  child  support  guideline  exceeds  the  state’s 
welfare  benefits,  and  the  family  received  welfare  for  18  years. 


3 Judicial  Council  of  CA,  *Child  Support  Guideline  Review  2000”,  Chapter  3,  Exhibit  3-13, 
“Monthly  Child  Support  Order”,  $369  for  1 child,  $662  for  2,  $921  for  3. 

4 Greg  Krikorian,  LA  Times,  06-03-01,  “County  Child  Support  Program’s  Accounting  Under 
Scrutiny  by  State”,  “Services:  Inflated  figures  could  affect  funding  statewide.  A private  firm  is 
hired  to  examine  the  system” 

5 Policy  Studies  Inc.  (PSI),  999  18th  St,  Denver,  CO,  http://www.policy-studies.com/about/ 
about — intro.htm 

6 USC  42  658  (c) — Incentive  payments  to  States 

7 1 x 8 ==  Interest  accrued  after  18  year  child  support  arrearage 

Let  CS  = Child  support  owed,  n = Increments  per  year,  tn  = Time  increment,  Iy  = Interest 
per  annum 

1)  NCP  = [1  + Iy*  (tn  + n)/(2*n)]*tn*CS 

2)  1 1 8 = Iy*(tn  + n)/(2*n)  when  n = 1 inc/yr,  tn  = 18yrs,  Iy  = 10%/yr 

2)1,8  = (0.1)*(18+1)/(2*1) 

2)1,8  = 0.95 

1)  NCP  = [1  + (0.95)]*(18)*CS 
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• The  state  recoups  their  30%  share  of  the  welfare  owed  collection  and  then  de- 
ducts the  state’s  “Welfare  Plus”  incentive  before  distributing  the  remainder  to 
the  US  taxpayers. 

• The  amount  distributed  to  the  CP  includes  the  back  child  support  owed,  minus 
the  welfare  owed,  plus  the  interest  on  the  back  child  support  owed,  plus  the  in- 
terest on  the  welfare  benefits  that  the  family  received  from  the  US  taxpayers. 

Welfare  Only — Assume  that  a state’s  child  support  guideline  is  the  same  as  the 
state’s  welfare  benefits,  and  the  family  received  welfare  for  18  years. 

• The  state  deducts  their  30%  share  of  the  welfare  owed  collection  and  then  de- 
ducts the  state’s  ‘Welfare  Only”  incentive  before  distributing  the  remainder  to 
the  US  taxpayers. 

• The  amount  distributed  to  the  CP  includes  the  interest  on  the  welfare  benefits 
that  the  family  received  from  the  US  taxpayers. 

California  will  pay  a maximum  welfare  benefit  of  $988/month  to  a family  with  3 
children,  while  demanding  an  NCP  to  pay  50%  of  net  income  ($2, 200/month  for  NCP 
earning  $52, 800/year).  If  a family  remained  on  welfare  for  18  years,  the  distribution 
after  collection  would  be: 


Welfare  Only  Welfare  Plus 


CP 

$202,738 

$713,232 * 1 * 3 4 5 * *  8 

ST 

$105,637 

$156,686  9 

US 

$107,771 

$ 56,722 10 

NCP 

$416,146 

$926,640 

44%  l8yr  net  income 

98%  18yr  net  income 

Comparing  the  distribution  of  collections  between  the  two  child  support  guideline 
philosophies,  it  can  be  seen  that  the  “Welfare  Plus”  scheme  allows  the  CP  to  receive 
a $510,494  increase  courtesy  of  the  NCP,  while  allowing  California  to  receive  a 
$51,049  incentive  increase  courtesy  of  the  US  taxpayers. 

Some  greedy  states  will  fraudulently  exaggerate  the  welfare  owed  since  there  is 
no  summary  of  welfare  benefits  paid  to  the  CP.  California  refuses  to  adopt  a feder- 
ally approved  accounting  system  which  allows  the  state  to  fraudulently  assault  CPs, 


8 CP  = Custodial  parent  share  of  child  support  arrearage  collections 

Let  CS  = W*(l  + A),  where  A = (CS/W—  1)  and  W = maximum  welfare  benefit 

1)  NCP  = (1  + Iis)*(l  + A)*tn*W 

3)  CP  = [A  + Ii8*(l  + A)]*tn*W 

Let  CS=W=988/mo=ll,856/yr,  A=0,  Iis=0.95,  tn=18yrs 

3)  CP  = [0  + (0.95)*(1  + 0)]*(18)*(11,856) 

3)  CP  = $202,738 

Let  CS=2, 200/mo,  W=988/mo=ll,856/yr,  A=[(2, 200/988)- 1]=1.23,  n=l  inc/yr,  tn=18yrs,  Iy=10%/ 

3)  CP  = [1.23  + (0.95)*(1  + 1.23)]*(18)*(11,856) 

3)  CP  = $713,232 

9 ST  = State  share  of  child  support  arrearage  collections 

Let  X=30%  of  welfare  owed  as  state’s  contribution,  and  Y=10%  state  collection  incentive 
1)  NCP  = (1  + Ii8)*(l  + A)*tn*W 

4)  ST  = [X  + Y*(l  + I]8)*(l  + A)]*tn*W 

Let  CS=W=988/mo=ll,856/yr,  L8=0.95,  A=0,  tn=18yrs, 

4)  ST  = [(0.3)  + (0.1)*(1  + 0.95)*(1  + 0)]*(18)*(11,856) 

4)  ST  = $105,637 

Let  CS=2, 200/mo,  W=988/mo=ll,856/yr,  L8=0.95,  A=[(2, 200/988)— 11=1.23,  tn=18yrs 

4)  ST  = [(0.3)  + (0.1)*(1  + 0.95)*(1  + 1.23)]*(18)*(11,856) 

4)  ST  = $156,686 

10  US  = US  taxpayer  share  of  child  support  arrearage  collections 

Let  X=30%  of  welfare  owed  as  state’s  contribution,  and  Y=10%  state  collection  incentive. 

1)  NCP  = (1  + I18)*(l  + A)*tn*W 

5)  US  = [(1  -X)— Y*(l  + I18)*(l  + A)]*tn*W 

Let  CS=W=988/mo=  1 1 ,856/yr,  Ilg=0.95,  A=0,  tn=18yrs 

5)  US  = [(1-0.3)-  (0.1)*(1  + 0.95)*(1  + 0)]*(18)*(11,856) 

5)  US  = $107,771 

Let  CS=2, 200/mo,  W=988/mo=ll,856/yr,  L8=0.95,  A=[(2, 200/988)— 1]=1.23,  tn=18yrs 

5)  US  = [(1-0.3)-  (0.1)*(1  + 0.95)*(1  + 1.23)]*(18)*(11,856) 

5)  US  = $56,722 
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NCPs,  and  the  US  taxpayers.  California  loses  $150  million  in  federal  participation 
every  year  for  the  ability  to  commit  financial  fraud.11 

Taxpayers  may  feel  that  our  legislators  should  have  predicted  this  inevitable  prob- 
lem of  skyrocketing  child  support  arrearages.  However,  our  legislators  at  the  state 
and  federal  level  are  being  told  that  the  child  support  guideline  in  their  state  is  less 
than  the  welfare  benefits.  California  legislators  have  been  misinformed  by  Policy 
Studies  Inc  (PSI)  of  Denver,  CO,3  while  the  Ways  and  Means  Committee  have  been 
misinformed  by  the  Institute  for  Family  and  Social  Responsibility  (FASR)  of  Bloom- 
ington, IN.  (see  Figure  Four,  page  8). 

The  US  taxpayers  are  richly  rewarding  states  (that  impose  an  outrageous  child 
support  guideline)  for  perpetuating  welfare,  encouraging  divorce,  provoking  domestic 
violence,  and  driving  the  only  parent  capable  of  financially  supporting  the  children 
into  financial  insolvency. 

Welfare  Solution 
Problem  Identification 

• California  reports  26%  of  all  female  homicide  victims  were  killed  by  their 
spouse.12 

• States  are  paid  incentives  to  impose  child  support  obligations  on  men  who  are 
not  the  father  of  the  child  in  question. 

• Child  support  guidelines  imposed  on  NCPs  are  erroneously  reported  to  legisla- 
tors at  the  state  and  federal  level. 

• States  are  paid  incentives  to  impose  outrageous  child  support  guidelines  on 
NCPs  to  insure  Child  Support  Enforcement  (CSE)  involvement. 

• States  are  paid  incentives  for  collecting  child  support  arrearages  that  exceed  the 
welfare  received  by  the  custodial  parent  (CP). 

• CPs  are  paid  the  interest  accrued  on  money  that  never  existed  as  well  as  the 
interest  on  the  welfare  benefits  they  received  from  the  US  taxpayers. 

• Children  have  no  legal  right  to  the  money  ordered  for  their  support  even  after 
they  no  longer  reside  with  the  CP. 

• Money  received  by  the  CP  that  is  not  spent  to  support  the  children  represents 
tax-free  income  and  is  a form  of  tax  evasion 

Damage  Control 

• Paternity  test  all  children  that  are  the  subject  of  child  support  orders. 

• Release  all  victims  of  paternity  fraud  from  child  support  obligations  without  de- 
nying them  contact  with  the  children  they  chose  to  mentor. 

• Release  all  NCPs  currently  being  incarcerated  for  failure  to  pay  if  it  is  obvious 
they  couldn’t  pay  if  they  wanted  to. 

• Restore  all  licenses  to  NCPs  who  are  supporting  children  regardless  of  whether 
they  are  making  payments  to  CSE. 

Corrective  Action 

• Perform  paternity  establishment  upon  the  birth  of  any  child  in  this  country. 

• Implement  the  “Custody  Free”  child  support  system  (see  Appendix  One,  page 

9). 

• Audit  each  state  to  establish  the  actual  financial  demands  being  imposed  on 
NCPs  pursuant  to  the  state’s  child  support  guideline. 

• Audit  each  state’s  family  code  to  verify  compliance  with  the  federal  mandate 
with  regard  to  protecting  NCPs  paying  child  support  from  employer  discrimina- 
tion prior  to  CSE  involvement.1 

• Assign  redundant  “Watchdog”  agencies  to  verify  statistics  that  are  intended  to 
provide  legislative  visibility  of  the  effects  of  the  laws  on  their  constituents. 

• Homicide  statistics  in  each  state  must  relate  victims  and  assailants  who  are  the 
biological  parents  of  the  same  child,  regardless  of  whether  they  are  married. 

Level  of  Involvement 

• Identify  independent  entities  that  are  paid  by  state  taxpayers  to  poison  the 
antidote  to  the  welfare  disease  that  has  been  prescribed  by  our  Legislature. 

• Identify  independent  entities  that  are  paid  by  US  taxpayers  to  cover  up  the  ef- 
fects of  an  out  of  control  family  law  system  to  our  Legislature. 


11 CA  Governor’s  Budget  Summary  2002-03,  “Health  and  Human  Services”,  CSA,  pg  191 
12  CA  Dept,  of  Justice — “Homicide  in  California — 2000”,  Chart  15,  “Gender  of  Victim  by  Rela- 
tionship of  Victim  to  Offender” 
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• Identify  Secretaries  that  have  sabotaged  the  intent  of  the  federally  mandated 
child  support  guideline  review  by  “silencing  or  eliminating  all  advocates  of 
change  amongst  those  who  advise  legislation”.13 

• Identify  Judicial  bodies  who  knowingly  allow  the  misapplication  of  the  federal 
law  to  provide  the  means  to  exploit  children  for  money. 

• Identify  Attorney  Generals  who  refuse  to  enforce  laws  uniformly  throughout 
their  state. 

• Identify  state  Governors  who  advocate  paternity  fraud  for  profit.14 


13  Daniel  Drummond,  Washington  Times,  08-04—01,  “Professor  Ousted  from  Child  Support 
Panel”,  “HHS  Secretary  Rossiter  dismissed  political  science  professor  Stephen  Baskerville  from 
the  2001  Virginia  Triennial  Child  Support  Guideline  Review  panel” 

14  Jasmine  Lee,  Daily  Breeze,  09-28-02,  “Davis  vetoes  tests  to  ID  dads”,  “PATERNITY:  Men 
forced  to  support  children  not  their  own  say  bill  would  have  offered  relief.  They  vow  to  fight 
on” 


1 1 ! I r I ! f f 1 1 1 ! I f i 1 Si  H I h I ! ! r H f I f I ! i r 1 1 1 1 1 f I i 
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Figure  One. — 

TANF  & Food  Stamps  Benefits 

Source:  Table  7-9  Green  Book 


Figure  Two. — 

TANF  Benefits  vs  Child  Support 
Awards 

Source:  Table  7-9  Green  Book 


Interstate  TANF  Benefits  ($  / month) 
Max  Combined  TANF  & Food  Stamps 
(=$498,  $149,  $139 


Interstate  TANF  Benefits  (%  NCP  net) 

3 Kids,  NCP  = $4,400  / month 
Median  Amounts  =18  (TANF),  11  (AilLaw) 

EJT  ANF  □ Error 
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Figure  Three. — 

AllLaw.com  Child  Support 
Guidelines 

Source:  AllLaw.com 


Figure  Four. — 

FASR  Child  Support  vs 
AllLaw.com 

Source:  Table  8-2  Green  Book, 
AllLaw.com 
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Appendix  One:  Custody  Free  Child  Support 

Source:  James  Untershine 

“Custody  Free”  child  support  is  “Welfare  Reform”  and  is  designed  to  allow  parents 
to  remain  financially  solvent,  but  it  also  serves  to  remove  the  motivation  for  separa- 
tion. It  not  only  provides  accountability  of  money  paid  to  support  the  children  for 
a particular  family,  it  also  provides  data  that  can  be  used  to  estimate  the  cost  of 
raising  children  for  a family  of  this  type.  Since  either  parent  can  access  the  money 
set  aside  to  support  the  children,  then  it  really  doesn’t  matter  who  has  custody,  pro- 
vided the  money  is  being  spent  to  support  the  children. 

A family  that  is  functional  before  separation  should  be  allowed  to  function  after 
separation.  Developing  a history  of  a particular  family’s  costs  of  raising  children  will 
eliminate  any  surprises  after  separation.  The  following  credit  card  account  can  be 
set  up  by  parents  upon  the  birth  of  their  child,  rather  than  waiting  until  after  sepa- 
ration. 

Cardholders — Parents  and/or  Children. 

Depsitors — Parents,  Employers,  Health  Insurance  Providers,  and  Government 
Agencies. 

Summary  Recipients — Parents,  Arbitrator,  and  Government  data  gathering  Agen- 
cies. 

Charges — Credit  Card  Company  itemizes  all  authorized  charges  and  charges  back 
any  unauthorized  charges  to  the  offending  cardholder.  Point  of  Sale  (POS)  software 
can  allow  itemization  of  all  purchases  to  be  charged  to  the  account  rather  than  the 
transaction  total. 

Restrictions — Parents  and  Arbitrator  enter  into  an  agreement  of  authorized 
charges  intended  to  support  the  children.  The  contributions  of  each  parent  may  be 
decreased  if  funds  exceed  a certain  level  or  can  be  rolled  over  to  a college  fund  ac- 
count. 

Authorized  Charges — The  purpose  of  the  “Custody  Free”  account  is  to  establish 
a baseline  for  expenditures  in  supporting  the  children.  Food,  Clothing,  School  Sup- 
plies, etc  will  be  included  as  authorized  charges.  Rent,  Utilities,  Services,  etc  can 
be  agreed  upon  by  the  parents  as  well  as  any  other  expenses  that  they  may  deem 
necessary.  A case  of  beer,  a carton  of  cigarettes,  or  a crate  of  condoms  would  be 
charged  back  to  the  offending  cardholder,  thereby  increasing  the  contribution 
amount  for  that  cardholder. 

The  Arbitrator — The  Arbitrator  is  not  necessarily  the  Family  Court,  or  Child  Sup- 
port Enforcement.  The  Arbitrator  could  be  a recognized  representative  from  the 
Credit  Card  Company,  Church,  Employer,  School,  or  any  Privatized  Agency.  The  Ar- 
bitrator will  be  responsible  for  resolving  any  issues  regarding  funds  not  deposited 
into  the  account  as  agreed,  or  disputes  regarding  inappropriate  charges,  or  if  it  ap- 
pears that  the  children  are  naked  and  starving.  The  Arbitrator  can  allow  welfare 
money  to  flow  into  the  account  to  make  up  for  unemployment  of  a parent  or  other 
irregularities  that  may  threaten  continuity  of  child  support.  The  Arbitrator  can 
issue  actions  against  employers  who  fail  to  make  scheduled  contributions  and  act 
immediately  to  protect  a parent  from  employer  discrimination  regarding  child  sup- 
port withholding. 

Government  Agencies — Government  Agencies  that  may  make  deposits  to  the  ac- 
count include  Welfare,  Unemployment  Insurance,  Disability  Insurance,  Internal 
Revenue  Service,  etc.  Government  Agencies  that  receive  the  Account  Summary  are 
data  gathering  agencies  (US  Census,  USDA,  etc)  that  would  only  have  visibility  as 
to  the  statistics  regarding  a family  of  this  type,  rather  than  who  this  family  actually 
is. 

“Roll  it  up”  Parenting — In  the  event  of  separation  the  family  residence  stays  in- 
tact and  one  parent  resides  there  until  they  have  to  “Roll  it  up”  and  stay  somewhere 
else.  The  children  continue  to  reside  at  the  family  residence  and  the  parents  take 
turns  residing  with  them.  The  parenting  rotation  will  be  agreed  on  by  the  parents 
or  ordered  by  the  Arbitrator.  Dad  doesn’t  have  to  relocate  his  workshop,  garden  cen- 
ter, or  workout  equipment,  and  Mom  doesn’t  have  to  recreate  her  culinary  empire, 
or  abandon  her  masterpiece  of  interior  design.  The  kids  keep  their  room,  their  toys, 
their  friends,  and  continue  to  go  to  the  same  school. 

The  “Separation  Station” — Parents  who  must  “Roll  it  up”  may  choose  to  stay  at 
the  state  of  the  art  housing  complex,  subsidized  by  the  taxpayers  and  those  who 
have  been  ordered  to  pay  restitution  resulting  from  their  exploitation  of  children  for 
money.  With  a “Gold  Club”  on  one  side  and  a “Chippendales”  on  the  other,  this 
sprawling  oasis  is  guaranteed  to  provide  the  means  by  which  a parent  can  “sow 
their  wild  oats”  in  the  name  of  “getting  it  out  of  their  system”.  This  “Club  Med” 
for  parents  will  allow  them  to  discover  what  they  have  been  missing,  or  realize  what 
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they  took  for  granted.  Classes  available  to  “Roll  it  up”  parents  include  relationship, 
parenting,  sex  therapy,  and  anger  management,  as  well  as  career  counseling,  job 
training,  and  job  placement  services.  For  the  more  extreme  cases  there  is  drug  reha- 
bilitation, psychotherapy,  and  jail. 


Appendix  Two:  Family  Law  Baseline 

Source:  James  Untershine 

The  data  that  follows  is  a report  generated  by  a database  of  evidence  that  was 
obtained  by  a California  NCP  refusing  to  negotiate  with  a Family  Law  system  hold- 
ing hostages  (ie.  Never  lie,  never  say  no,  never  instigate  issues,  never  refuse  hostage 
release,  never  run  away,  and  never  pay).  Full  discovery  available  upon  request. 

Data  suggests  that  both  Los  Angeles  and  Monterey  CSE  agencies  await  child  sup- 
port arrearage  to  reach  $70,000  before  requesting  NCP  to  appear  in  criminal  court. 
Los  Angeles  County  CSE  waited  666  days  while  Monterey  County  CSE  waited  1,264 
days. 

Defendant  = James  D.  Untershine 

LBSC  = Los  Angeles  County  (Long  Beach)  Superior  Court,  Case  #ND0 19431 
NGESD  = Northrop  Grumman  Electronic  Systems  Division,  Employee  #76724 
LAMC  = Los  Angeles  County  Municipal  Court,  Case  #9CR04751 
MCSC  = Monterey  County  Superior  Court,  Case  #0020776 
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ID. 

Date 

1995 

Milestone 

StepDate 

Stepstone 

Step 

S21 

02-01-95 

Separation  (LBPD) 

12-20-80 

Marriage  (Defendant) 

5,156 

IBS 

02-07-95 

Restraining  Order (LBSC) 

02-01-95 

Separation  (LBPD) 

6 

200 

02-22-95 

Separation  Petition  (LBSC) 

02-01-95 

Separation  (LBPD) 

21 

13Z 

02-22-95 

Custody  Order  (LBSC) 

02-01-95 

Separation  (LBPD) 

21 

2Q5 

05-09-95 

Wage  Ass  ignment  (LBSC) 

02-01-95 

Separation  (LBPD) 

97 

090 

05-09-95 

1996 

Evaluation  Order  (LBSC) 

02-01-95 

Separation  (LBPD) 

97 

278 

03-2496 

UIO  Benefits  Req  (NGESD) 

05-09-95 

Wage  Assignment  (LBSC) 

320 

265 

10-0496 

1997 

Employment  Term  (NGESD) 

05-09-95 

Wage  Assignment  (LBSC) 

514 

012 

0417-97 

1998 

Enforcement  Req  (LACBFSO_DA) 

10-0496 

Employment  Term  (NGESD) 

195 

223 

11-2498 

1999 

Dissolution  Marriage  (LBSC) 

02-01-95 

Separation  (LBPD) 

1,392 

023 

02-12-99 

Appearance  Req  (LAC  BFSO_FSR) 

0417-97 

Enforcement  Req  (LACBFSO_DA) 

666 

262 

03-12-99 

Support  Establish  (LBSC) 

02-01-95 

Separation  (LBPD) 

1,500 

163 

03-12-99 

QDRO  Requested  (LBSC) 

02-01-95 

Separation  (LBPD) 

1,500 

101 

03-26-99 

Arrest  Warrant  (LAMC_0&5) 

02-12-99 

Appearance  Req  (LACBFSO_F  SR) 

42 

002 

07-31-99 

Enforcement  R eq  (MCDA) 

10-0496 

Employment  Term  (NGESD) 

1,030 

001 

07-31-99 

Credit  Report  (MCDA) 

10-0496 

Employment  Term  (NGESD) 

1,030 

1£3 

08-12-99 

Incarceration  (Defendant) 

03-26-99 

Arr  es  t W a rr  a nt  ( LAM  C_080) 

139 

330 

08-28-99 

Credit  Report  (LAC  BFSO_NC  P) 

10-0496 

Employment  Term  (NGESD) 

1,058 

104 

09-15-99 

Plea  Entered (LAMC_080) 

08-12-99 

Incarceration  (D efendant) 

34 

105 

09-16-99 

Incarceration  R eleas  e (LAMC_080) 

08-12-99 

1 nc  ar  ce  ratio  n (D  ef e n d ant) 

35 

220 

10-1499 

Enforcement  R eq  (MCSC) 

10-0496 

Employment  Term  (NGESD) 

1,105 

007 

11-09-99 

Support  Req  (MCDA) 

10-0496 

Employment  Term  (NGESD) 

1,131 

172 

11-15-99 

2000 

QDRO  Completed  (NOBS) 

03-12-99 

QDRO  Requested  (LBSC) 

248 

400 

01-29-00 

Hostage  Released  (C omplainant) 

02-01-95 

Separation  (LBPD) 

1,823 

307 

02-22-00 

2001 

License  Suspended (BWI) 

10-0496 

Employment  Term  (NGESD) 

1,236 

525 

03-15-01 

Sentencing(LAMC_271) 

09-15-99 

Plea  Entered  (LAMC_08G) 

547 

406 

03-30-01 

Probation  (LAM C_271) 

09-15-99 

Plea  Entered  (LAMC_080) 

562 

438 

08-13-01 

License  Suspended  (CAD  M\/) 

10-0496 

Employment  T erm  (NGESD) 

1,774 

4Z3 

11-1401 

Probation  (LAMC  271) 

09-15-99 

Plea  Entered  (LAMC_080) 

791 

483 

12-20-01 

2002 

C redit  Report  (LAC  BFSO_DA) 

10-0496 

Employment  Term  (NGESD) 

1,903 

485 

01-01-02 

C redit  Report  (LAC  BFSO_DA) 

10-0496 

Employment  Term  (NGESD) 

1,915 

548 

01-0402 

Wage  Ass  ignment  (LACBFSO_D A) 

02-01-95 

Separation  (LBPD) 

2,529 

495 

01-26-02 

Wage  Ass  ignment  (MCD  CSS) 

02-01-95 

Separation  (LBPD) 

2,551 

526 

03-15-02 

Complaint  Rsln  Req  (Defendant) 

01-15-02 

Audit  Requested  (CAD  AG) 

59 

561 

040402 

Wage  Ass  ignment  (LACBFSO_DA) 

02-01-95 

Separation  (LBPD) 

2,619 

544 

05-03-02 

C omplairrt  Invest  (LACBFSO_N  CP) 

03-15-02 

Complaint  Rsln  Req  (Defendant) 

49 

546 

05-08-02 

State  Hearing  Req  (D  efendant) 

05-03-02 

Complaint  Invest  (LACBF  SO_NCP) 

5 

583 

05-08-02 

Incarceration  (LAMC_080) 

03-26-99 

Arr  es  t W a rr  a nt  ( LAM  C_080) 

1,139 

543 

05-13-02 

Incarceration  Release  (LAC  J) 

05-08-02 

Incarceration  (LAMC_080) 

5 

559 

06-12-02 

Complaint  Invest (CADSS_SHO) 

03-15-02 

Complaint  Rsln  Req  (Defendant) 

89 

654 

06-26-02 

Hostage  Released  (C omplainant) 

02-01-95 

Separation  (LBPD) 

2,702 

615 

12-19-02 

2003 

State  Hearing  Dec (CADSS_SHO) 

05-08-02 

State  Hearing  Req  (Defendant) 

225 

656 

03-31-03 

Appearance  Req(MC DA) 

10-1499 

Enforcement  Req  (MC  DA) 

1,264 

658 

0425-03  Arrest  Warrant  (MO  DA)  03-31-03  Appearance  Req  (MCDA)  25  3,005 

71.523 

Statement  of  Bill  Wood,  Charlotte,  North  Carolina 

A personal  submission  not  on  behalf  of  anyone  else  and  these  are  my  own  views. 
ROOTS  OF  THE  AMERICAN  CULTURE  AND  COMMUNITY  IN  DISARRAY 

Political  leaders,  religious  leaders,  conservatives,  families  (especially  fathers), 
judges,  and  interested  lawyers,  along  with  the  vast  majority  of  Americans  who  be- 
lieve in  ideals  of  family  and  country  must  understand  that  open  WAR  HAS  BEEN 
DECLARED  ON  THEM  AND  THIS  COUNTRY.  And  it’s  coming  from  many  of  the 
institutions  that  our  taxes  are  funding  and  supporting!  In  terms  of  financial  and 
human  costs  this  war  on  America  has  been  the  most  destructive  war  in  America’s 
history. 

When  Nikita  Kruschev  banged  his  shoe  on  the  table  and  declared,  We  shall 
destroy  you  from  within’  during  the  infamous  “Kitchen  Debate” — he  knew  what 
he  was  talking  about. 

[Comparing  the  culture  of  the  50’s  to  that  of  1998]  violent  criminal  offenses 
have  exploded  upward  by  700%.  Premarital  sex  among  18  year  olds  has  jumped 
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from  30%  of  the  population  to  70%.  Tax  rates  for  a family  of  four  have  sky- 
rocketed 500%,  consuming  a fourth  of  their  income.  Divorce  rates  have  quad- 
rupled. Illegitimate  births  among  black  Americans  has  soared — from  approxi- 
mately 23%  to  more  than  68%.  Illegitimacy  itself  has  jumped  from  a nationwide 
total  of  5%  to  nearly  30%  nationwide — a rise  of  600%.  Cases  of  sexually  trans- 
mitted diseases  have  risen  150%.  Teen  age  pregnancies  are  up  by  several  thou- 
sand percent  and  teen  suicides  have  risen  by  200%.  Between  1950  and  1979 — 
serious  crime  committed  by  children  under  15  has  risen  by  11,000%  . . . 

Most  Americans  would  agree  that  our  society  has  changed  for  the  worst  over 
the  last  30  years.”  ^ 

While  there  has  been  progress  in  moving  people  off  of  the  welfare  rolls  and  into 
work,  welfare  still  exists  and  many  commentators  note  it  exists  to  promote  the 
breakdown  of  the  family.  A myriad  of  today’s  social  ills  can  be  traced  to  the  break- 
down of  the  family  and  the  undermining  of  marriage.  Some  of  the  testimony  about 
the  devastation  of  American  families  as  a result  of  today’s  culture  war  can  be  seen 
in  several  pieces  of  testimony  I have  submitted  to  the  Human  Resources  Sub- 
committee: 

• US  House  Testimony  on  Welfare  Reform  Reauthorization  Proposals,  H.R.  4090. 
April  11,  2002,  109  citations  or  references — consequences  of  welfare  practices  on 
the  family  unit,  and  exploration  of  the  1996  welfare  reform  bill’s  requirements 
for  strengthening  families  and  marriage  (http://waysandmeans.house.gov/leg- 
acy.asp?file=legacy/humres/107cong/4-ll-02/records/billwood.htm) 

• US  House  Testimony  on  Teen  Pregnancy  prevention  PRWORA,  Public  Law 
104-193  (Hearing  107-48).  November  15,  2001,  43  citations  and  references — ef- 
fects of  fatherlessness  and  divorce  on  teen  pregnancy.  (http:// 
waysandmeans.house.gov/legacy.asp?file=legacy/humres/107cong/ll-15-01/ 
Record/wmwood.htm) 

• US  House  Testimony  on  Child  support  and  Fatherhood  proposals  (Hearing  107- 
38).  June  28,  2001,  83  citations  or  references — Social  consequences  of  failed  di- 
vorce and  child  custody  policies  (http://waysandmeans.house.gov/leg- 
acy . asp?file=legacy/humres/ 107  cong/  6-2  8-0 1/record/chillegalfound . htm) — Father 
absence,  a byproduct  of  divorce,  illegitimacy,  and  the  erosion  of  the  traditional 
family,  is  responsible  for;  filling  our  prisons,  causing  psychological  problems, 
suicide,  psychosis,  gang  activity,  rape,  physical  and  sexual  child  abuse,  violence 
against  women,  general  violence,  alcohol  and  drug  abuse,  poverty,  lower  aca- 
demic achievement,  school  drop-outs,  relationship  instability,  gender  identity 
confusion,  runaways,  homelessness,  cigarette  smoking,  and  any  number  of  cor- 
rosive social  disorders. 

• US  House  Testimony  on  The  “Hyde-Woolsey”  child  support  bill,  HR  1488  (Hear- 
ing 106-107,  pages  94-103).  March  16,  2000,  75  Citations. 

Concerning  problems  with  nearly  every  state’s  child  support  guidelines.  Along 
with  this  testimony,  I have  written  legal  briefs  for  the  Federal  District  Court  on  the 
unconstitutionality  of  Ohio’s  custody  laws,  a legal  brief  opposing  psychology  in  the 
courtroom,  and  am  developing  an  extensive  historical  review  of  the  rise  of  our  cur- 
rent “family”  law  system.  During  several  years  of  research,  a disturbing  common 
thread  continues  to  appear,  tracing  it  back  to  its  origins,  it  led  to  one  Antonio 
Gramsci. 

THE  PERSONAL  IS  THE  POLITICAL 

In  1926,  an  Italian  communist  named  Antonio  Gramsci  ended  up  in  Mussolini’s 
prison  after  a return  from  Russia.  While  there,  he  wrote  his  “prison  notebooks”  and 
they  laid  out  a plan  for  destroying  Western  faith  and  culture.  His  plans  included 
ways  to  undermine  and  discourage  Westerners  through  the  intentional  collapse  of 
the  existing  social  structure  from  within. 

Gramsci  advocated  not  only  Marxist  class  warfare,  which  was  economically  fo- 
cused, but  also  social  and  cultural  warfare  at  the  same  time.  His  theories  and  the 
“slow  march  through  the  culture”  (or  institutions)  which  he  envisioned  to  destroy 
the  West  are  enshrined  in  current  American  social  policy.  His  theories  surrounding 
“hegemony”  and  a “counter-hegemony”  were  designed  to  destroy  Western  social 
structure  and  overthrow  the  “West”  from  within. 

Hegemony,  as  defined  by  Gramsci  is  that  widely  accepted  system  of  values,  mor- 
als, ethics,  and  social  structure  which  holds  a society  together  and  creates  a cohe- 
sive people.  Western  social  structures  holding  society  together  (i.e.  “the  hegemony”) 


i'!  King,  Jennifer.  Who  are  the  Real  Radicals?  Rightgrrl,  December  1998.  A brief  exposition  of 
Antonio  Gramsci  http://www.rightgrrl.com/jenniferl.html 
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include:  authority,  morality,  sexual  restraint,  monogamous  marriage,  personal  re- 
sponsibility, patriotism,  national  unity,  community,  tradition,  heredity,  education, 
conservatism,  language,  Christianity,  law,  and  truth.  His  theory  called  for  media 
and  communications  to  slowly  co-opt  the  people  with  the  “counter-hegemony”  propa- 
ganda message. 

“.  . . Hegemony  operates  culturally  and  ideologically  through  the  institutions 
of  civil  society  which  characterises  mature  liberal-democratic,  capitalist  soci- 
eties. These  institutions  include  education,  the  family,  the  church,  the  mass 
media,  popular  culture,  etc.”  6*1 

Through  a systematic  attack  of  these  institutions  he  termed  the  “slow  march 
through  the  culture,”  Gramsci  theorized  that  once  these  institutions  were  suffi- 
ciently damaged  the  people  would  insist  on  an  end  to  the  madness  allowing  totali- 
tarian control  of  the  Western  world.  A similar  form  of  these  theories  was  tried  be- 
fore America  by  the  National  Socialists  (Nazis)  headed  by  Hitler. 

Many  of  the  Gramscian  Marxist  Communist  ideals  have  been  implemented  in  gov- 
ernment, education,  and  law.  In  practice,  women  have  become  the  vehicle  deceived 
and  used  in  this  quest  to  tear  down  and  destroy  Western  culture.  This  has  been 
done  by  enlisting  their  help  in  ripping  apart  marriage  and  the  traditional  family. 

Since  economic  Marxism  was  a failure,  Gramsci  reasoned  that  the  only  way 
to  topple  . . . Western  institutions  was  by,  what  he  called,  a “long  march 
through  the  culture.”  He  repackaged  Marxism  in  terms  of  a . . . “cultural  war” 

“Gramsci  hated  marriage  and  the  family,  the  very  founding  blocks  of  a civ- 
ilized society.  To  him,  marriage  was  a plot,  a conspiracy  ...  to  perpetuate  an 
evil  system  that  oppressed  women  and  children.  It  was  a dangerous  institution, 
characterized  by  violence  and  exploitation,  the  forerunner  of  fascism  and  tyr- 
anny. Patriarchy  served  as  the  main  target  of  the  cultural  Marxists.  They 
strove  to  feminize  the  family  with  legions  of  single  and  homosexual  mothers  and 
‘fathers’  who  would  serve  to  weaken  the  structure  of  civilized  society.” 

. . . [AJnother  cultural  Marxist  (George  Lukacs)  brought  the  Gramscian  strat- 
egy to  the  schools  ...  As  deputy  commissioner  in  Hungary  . . . his  first  task 
was  to  put  radical  sex  education  in  the  schools  ...  it  was  the  best  way  to  de- 
stroy traditional  sexual  morality,  and  weaken  the  family.  Hungarian  children 
learned  . . . free  love,  sexual  intercourse,  and  the  archaic  nature  of  middle-class 
family  codes,  the  obsolete  nature  of  monogamy,  and  the  irrelevance  of  organized 
religion  which  deprived  man  of  pleasure.  Children  were  urged  to  deride  and  ig- 
nore . . . parental  authority,  and  precepts  of  traditional  morality.  If  this  sounds 
familiar,  it  is  because  this  is  what  is  happening  in  our  public  . . . schools. 

. . . Under  the  rubric  of  ‘diversity,’  its  hidden  goal  is  to  impose  a uniformity 
of  thought  and  behavior  on  all  Americans.  The  cultural  Marxists,  often  teachers, 
university  professors  and  administrators,  TV  producers,  newspaper  editor  and 
the  like,  serve  as  gatekeepers  by  keeping  all  traditional  and  positive  ideas,  espe- 
cially religious  ideas,  out  of  the  public  marketplace. 

Herbert  Marcuse  was  largely  responsible  for  bringing  cultural  Marxism  to  the 
United  States  . . . He  believed  that  all  taboos,  especially  sexual  ones,  should 
be  relaxed.  “Make  love,  not  war!”  was  his  battle  cry  that  echoed  through  ivy- 
covered  college  campuses  all  over  America.  His  methodology  for  rebellion  in- 
cluded the  deconstruction  of  the  language,  the  infamous  “what  does  ‘is’  mean?” 
which  fostered  the  destruction  of  the  culture.  By  confusing  and  obliterating 
word  meanings,  he  helped  cause  a breakdown  in  the  social  conformity  of  the  na- 
tion, especially  among  the  . . . young  of  America  . . . 

Marcuse  said  that  women  should  be  the  cultural  proletariat  who  transformed 
Western  society.  They  would  serve  as  the  catalyst  for  the  new  Marxist  Revolu- 
tion. If  women  could  be  persuaded  to  leave  their  traditional  roles  as  the  trans- 
mitters of  culture,  then  the  traditional  culture  could  not  be  transmitted  to  the 
next  generation. 

What  better  way  to  influence  the  generations  than  by  subverting  the  tradi- 
tional roles  of  women?  The  Marxists  rightfully  reasoned  that  the  undermining 
of  women  could  deal  a deadly  blow  to  the  culture. 

If  women  were  the  target,  then  the  Cultural  Marxists  scored  a bullseye  . . . 
Women  have  traded  the  domestic  tranquility  of  family  and  the  home  for  the 
power  surge  of  the  boardroom  and  the  sweaty  release  of  casual  sex.  Divorce 


I")  Strinati,  Dominic  (1995),  An  Introduction  to  Theories  of  Popular  Culture,  pg.  168—169. 
Routledge,  London. 


185 


court  statistics,  wife  and  child  abandonment,  abortion  and  even  spousal  murder 
can  be  laid  at  [the  feminists]  doorstep  to  a large  degree. [‘‘‘1 

Careful  study  and  review  shows  that  Gramscian  Marxist  Communism  encom- 
passes today’s  “feminist”  movement.  fivi  Feminism’s  goals  are  to  use  women  to  under- 
mine and  destroy  the  culture  by  abandoning  marriage  and  by  not  carrying  on  the 
critical  task  of  “transmitting  the  culture”  to  the  next  generation.  Today’s  feminists 
use  women  to  advance  the  destruction  of  women,  children,  and  families  while  con- 
vincing them  they  are  somehow  a “victim”  of  the  patriarchal  structure.  And  the  pa- 
triarchal structure  is  nothing  but  Orwellian  NewSpeak  for  the  social  structures  and 
institutions  that  have  kept  Western  civilization  together  long  before  the  social  decay 
we  see  today. 

America’s  socialists  and  communists  make  no  pretenses  about  their  goals  to  pro- 
mote the  destruction  of  a cohesive  society  by  advancing  a welfare  state  and  the  com- 
plete breakdown  of  the  family.  Socialists  have  openly  adopted  the  “counter  hegem- 
ony” taught  by  Gramsci  which  is  designed  to  destroy  Western  culture.  “[T]he  strong- 
er the  ‘counter-hegemonic’  strength  of  unions  and  left  parties,  the  stronger  the  wel- 
fare state  . . . When  we  argue  for  ‘decommodifying’  (i.e.,  taking  out  of  private  mar- 
ket provision)  such  basic  human  needs  as  healthcare,  childcare,  education,  and 
housing,  we  have  in  mind  a decentralized  and  more  fully  accountable  welfare  state 
then  [sic]  exists  in  Western  democracies.”  [y]  This  statement  comes  from  one  of  the 
MANY  American  college  professors  indoctrinating  students  today.  As  noted  by  Wil- 
liam Gregg  in  the  New  American: 

Writing  in  the  Winter  1996  issue  of  the  Marxist  journal  Dissent,  Michael 
Walzer  enumerated  some  of  the  cultural  victories  won  by  the  left  since  the 
1960s: 

• “The  visible  impact  of  feminism.” 

• “The  effects  of  affirmative  action.” 

• “The  emergence  of  gay  rights  politics,  and  . . . the  attention  paid  to  it  in  the 
media.” 

• “The  acceptance  of  cultural  pluralism.” 

• “The  transformation  of  family  life,”  including  “rising  divorce  rates,  changing 
sexual  mores,  new  household  arrangements — and,  again,  the  portrayal  of  all 
this  in  the  media.” 

• “The  progress  of  secularization;  the  fading  of  religion  in  general  and  Christi- 
anity in  particular  from  the  public  sphere — classrooms,  textbooks,  legal  codes, 
holidays,  and  so  on.” 

• “The  virtual  abolition  of  capital  punishment.” 

• “The  legalization  of  abortion.” 

• “The  first  successes  in  the  effort  to  regulate  and  limit  the  private  ownership  of 
guns.” 

Significantly,  Walzer  admitted  . . . these  victories  were  imposed  upon  our  so- 
ciety by  “liberal  elites,”  rather  than  . . . “by  the  pressure  of  a mass  movement 
or  a majoritarian  party.”  These  changes  “reflect  the  leftism  or  liberalism  of  law- 
yers, judges,  federal  bureaucrats,  professors,  school  teachers,  social  workers, 


[■"iBorst,  William,  Ph.D.  American  History.  A Nation  of  Frogs,  The  Mindszenty  Report  Vol. 
XLV-No.  1 (January  2003)  Cardinal  Mindszenty  was  imprisoned  by  the  Nazi’s  and  later  by  the 
Communists  in  Hungary.  Online  version  can  be  seen  at  http://www.mindszenty.org/report/2003/ 
mr_0103.pdf 

|ivi  “Marxism  and  Feminism  are  one,  and  that  one  is  Marxism”  Heidi  Hartmann  and  Amy 
Bridges,  The  unhappy  marriage  of  Marxism  and  Feminism. — opening  page  of  Chapter  1,  Toward 
a Feminist  Theory  of  the  State.  Catharine  A-  MacKinnon,  1989,  First  Harvard  University 
Press  (paperback  in  1991) 

“Sexuality  is  to  feminism  what  work  is  to  Marxism  . . .’’  — Toward  a Feminist  Theory  of  the 
State.  Catharine  A.  MacKinnon,  1989,  First  Harvard  University  Press.  Page  3 

Feminism,  Socialism,  and  Communism  are  one  in  the  same,  and  Socialist/Communist  govern- 
ment is  the  goal  of  feminism. — Toward  a Feminist  Theory  of  the  State.  Catharine  A. 
MacKinnon,  1989,  First  Harvard  University  Press.  Page  10 

“Our  culture,  including  all  that  we  are  taught  in  schools  and  universities,  is  so  infused  with 
patriarchal  thinking  that  it  must  be  tom  up  root  and  branch  if  genuine  change  is  to  occur.  Ev- 
erything must  go — even  the  allegedly  universal  disciplines  of  logic,  mathematics,  and  science, 
and  the  intellectual  values  of  objectivity,  clarity,  and  precision  on  which  the  former  depend.” 
A quote  from  Daphne  Patai  and  Noretta  Koertge,  “Professing  Feminism:  Cautionary  Tales  from 
the  Strange  World  of  Women’s  Studies”  (New  York,  Basic  Books,  1994),  p.  116 

[v!  Schwartz,  Joseph.  Toward  a Democratic  Socialism:  Theory,  Strategy,  and  Vision.  Joseph 
Schwartz,  a member  of  the  National  Executive  Committee  of  the  Democratic  Socialists  of  Amer- 
ica, teaches  political  science  at  Temple  University. 
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journalists,  television  and  screen  writers — not  the  population  at  large,”  noted 
Walzer  . . . [T]he  left  focused  on  “winning  the  Gramscian  war  of  position.” 
Cultural  commentator  Richard  Grenier  [notes  Gramsci  formulated]  “the  doc- 
trine that  those  who  want  to  change  society  must  change  man’s  consciousness, 
and  that  in  order  to  accomplish  this  they  must  first  control  the  institutions  by 
which  that  consciousness  is  formed:  schools,  universities,  churches,  and,  per- 
haps above  all,  art  and  the  communications  industry.  It  is  these  institutions 
that  shape  and  articulate  ‘public  opinion,’  the  limits  of  which  few  politicians  can 
violate  with  impunity.  Culture,  Gramsci  felt,  is  not  simply  the  superstructure 
of  an  economic  base — the  role  assigned  to  it  in  orthodox  Marxism — but  is  cen- 
tral to  a society.  His  famous  battle  cry  is:  capture  the  culture.” 

Gramsci  recognized  that  the  chief  [obstacles]  impeding  . . . the  triumph  of 
Marxism  were  . . . those  institutions,  customs,  and  habits  identified  by  Wash- 
ington and  the  other  Founding  Fathers  as  indispensable  to  ordered  Liberty — 
such  as  the  family,  private  initiative,  self-restraint,  and  principled  individ- 
ualism. But  Gramsci  focused  particularly  on  what  Washington  described  as  the 
“indispensable  supports”  of  free  society — religion  and  morality.  In  order  to  bring 
about  a revolution,  Gramsci  wrote,  “The  conception  of  law  will  have  to  be 
freed  from  every  remnant  of  transcendence  and  absoluteness,  prac- 
tically from  all  moralist  fanaticism.” |vi! 

Gramsci’s  Marxist  communist  philosophy,  with  its  goal  and  aim  to  completely  de- 
stroy ‘Western”  civilization  is  best  summed  up  in  the  feminist  phrase  “THE  PER- 
SONAL IS  THE  POLITICAL!” 

FAMILY  LAW,  CHILD  SUPPORT,  AND  WELFARE  FROM  MARXISM? 

Many  people  would  be  shocked  to  learn  that  much  of  the  current  “family  law”  sys- 
tem we  have  today,  which  is  at  the  heart  of  so  much  of  our  modem  social  upheaval 
and  America’s  “welfare  state,”  was  bom  in  the  Soviet  Union.  Still  more  shocking 
would  be  the  revelation  that  when  the  Soviet  Union  discovered  its  system  was  a dis- 
astrous failure,  it  instituted  serious  reforms  in  the  early  1940’s  to  try  to  restore  the 
family  and  the  country.  The  Soviets  made  these  changes  when  fatherlessness  (which 
included  children  from  divorced  fathers)  reached  around  7 million  children  and  their 
social  welfare  structure  (day  cares,  kindergartens,  state  children’s  facilities,  etc.) 
was  overburdened.  Yet  in  America,  some  studies  suggest  that  we  are  approaching 
11  or  12  million  such  children.  All  the  while,  the  social  and  financial  costs  of  welfare 
and  fatherlessness  are  just  now  gaining  more  widespread  attention.  America’s 
fatherlessness  crisis  is  primarily  by  judicial  making  with  the  cooperation  of  the  le- 
gions of  lawyers  and  bureaucrats  who  profit  from  family  destruction  which  rips 
America  apart. 

Unfortunately,  the  Soviet  reforms  came  too  late  and  never  brought  about  the  ex- 
tent of  social  reconstmction  that  would  have  allowed  recovery  from  its  self-inflicted 
social  destruction.  It  was  unable  to  stave  off  its  widely  celebrated  collapse  when  the 
Berlin  wall  came  down.  Even  though  the  Soviets  tried  in  vain  to  restore  the  social 
values  they  had  worked  so  hard  to  eradicate,  America  only  pays  “lip  service”  to 
much-needed  massive  social  reform.  Serious  social  reform  has  been  largely  absent 
from  political  debate.  On  the  other  hand,  the  systematic  deconstruction  of  all  of  the 
social  values  that  had  made  our  nation  great  is  being  pursued  passionately  as  one 
of  our  nation’s  primary  socio-political  goals. 

“Family  law”  is  one  of  the  key  tools  of  the  “counter-hegemony”  which  is  used  to 
advance  the  social  welfare  state  through  the  promotion  of  the  social  structural  col- 
lapse of  America.  The  early  Soviet  system  focused  on  personal  happiness  and  self- 
centered  fulfillment  with  its  roots  in  class  warfare.  When  it  was  determined  that 
this  type  of  class  warfare  directed  at  the  family  was  a complete  failure,  the  Soviets 
worked  quickly  to  restore  the  traditional  nuclear  family  in  the  1940’s.  Shortly  after 
this,  the  NAWL  (National  Association  of  Women  Lawyers)  began  their  push  for 
adopting  these  failed  Soviet  policies  in  America.!''1'1  America’s  version  of  “family  law” 
has  adopted  much  of  the  early  Soviet  failed  version  of  class  warfare,  while  adopting 
new  and  more  insidious  Gramscian  versions  with  gender,  cultural,  and  social  war- 
fare components. 


tv'iGrigg,  William.  Toward  the  Total  State.  The  New  American  Vol.  15,  No.  14.  July  5, 

1999.  http://www.thenewamerican.com/tna/1999/07-05-99/vol5nol4_total.htm 

tviil  Selma  Moidel  Smith,  A Century  of  Achievement:  The  Centennial  of  the  National  Associa- 
tion of  Women  Lawyers,  pg  10.  (1999);  See  also  ABA’s  Family  Law  Quarterly,  33  Fam.  L.Q.  501, 
510-511.  Family  Law  and  American  Culture — Women  Lawyers  in  Family  Law,  Section  B.  The 
Crusade  for  No-Fault  Divorce.  (Fall,  1999) 
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When  the  Bolsheviki  came  into  power  in  1917  they  regarded  the  family  . . 
with  fierce  hatred,  and  set  out  ...  to  destroy  it  . . . [0]ne  of  the  first  decrees 
of  the  Soviet  Government  abolished  the  term  “illegitimate  children”  ...  by 
equalizing  the  legal  status  of  all  children,  whether  bom  in  wedlock  or  out  of 
it  . . . The  father  of  a child  is  forced  to  contribute  to  its  support,  usually  paying 
the  mother  a third  of  his  salary  in  the  event  of  a separation  ...  At  the  same 
time  a law  was  passed  which  made  divorce  [very  quick]  ...  at  the  request  of 
either  partner  in  a marriage  . . . 

[Marriage  became  a game  where  it]  was  not  . . . unusual  ...  for  a boy  of 
twenty  to  have  had  three  or  four  wives,  or  for  a girl  of  the  same  age  to  have 
had  three  or  four  abortions.  [T]he  peasants  . . . bitterly  complained:  “Abortions 
cover  our  villages  with  shame.  Formerly  we  did  not  even  hear  of  them.” 

Many  women  . . . found  marriage  and  childbearing  a profitable  occupation. 
They  formed  connections  with  the  sons  of  well-to-do  peasants  and  then 
blackmailed  the  father  for  the  support  of  the  children  . . . The  law  has  created 
still  more  confusion  because  . . . women  can  claim  support  for  children  bom 
many  years  ago. 

. . . Both  in  the  villages  and  in  the  cities  the  problem  of  the  unmarried  moth- 
er has  become  very  acute  and  provides  a severe  and  annoying  test  of  Com- 
munist theories. 

. . . Another  new  point  was  that  wife  and  husband  would  have  an  equal  right 
to  claim  support  from  the  other  . . . The  woman  would  have  the  right  to  de- 
mand support  for  her  child  even  if  she  lived  with  several  men  during  the  period 
of  conception;  but,  in  contrast  to  previous  practice,  she  or  the  court  would 
choose  one  man  who  would  be  held  responsible  for  the  support.  Commissar 
Kursky  seemed  especially  proud  of  this  point  because  it  differed  so  much  from 
the  “burgeois  customs”  of  Europe  and  America. 

Another  speaker  objected  to  the  proposed  law  on  the  ground  that  some  women 
would  take  advantage  of  its  liberal  provisions  to  form  connections  with  wealthy 
men  and  then  blackmail  them  for  alimony.  tviili 

The  Federal  Government  continues  to  participate  by  paying  the  states  incentives 
encouraging  them  to  practice  these  draconian  Soviet  style,  anti-family,  child  destroy- 
ing policies.  What  a frightening  use  of  our  “tax  dollars  at  work”  to  undermine  and 
destroy  the  social  order  of  America.  Even  going  so  far  as  to  pay  incentives  on  a 
slightly  reformed  version  of  Article  81  of  The  Russian  Family  Code.  This  was  pro- 
moted in  the  United  States  by  Irwin  Garfinkel  as  “The  Wisconsin  Model”  for  child 
support  and  welfare  reform.  “The  Wisconsin  Model  then  became  a center-piece  for 
the  national  child  support  and  welfare  reform  movement.”  tixi 

ADOPTING  THE  FAILED  SOVIET  ATTEMPT  TO  DESTROY  THE  FAMILY 

Instead  of  our  constitutionally  guaranteed  “Republican  form  of  government,”  we 
now  have  a thoroughly  entrenched  Marxist  Communist  judiciary  in  the  civil  court 
system  masquerading  as  “family  law.”  America’s  family  law  courts  are  no  longer 
about  the  law,  they  represent  complete  perversions  of  numerous  legal  maxims  and 
common  law  traditions  that  American  law  was  founded  upon.w  These  abandoned 
maxims  represent  the  “hegemony”  of  American  culture  and  historical  tradition  in 
civil  family  matters.  The  reprehensible  evil  of  being  rewarded  for  one’s  wrongs,  and 
of  punishing  the  innocent  have  been  firmly  entrenched  in  the  state’s  family  courts. 

No-fault  divorce,  “the  child’s  best  interests,”  and  other  components  of  family  law 
in  America  were  imported  from  the  worst  of  the  Soviet  family  law  system.  For  ex- 
ample from  a 1975  Louisville  Law  School  review: 

“Few  members  of  the  American  legal  community  are  aware  of  the  fact  that 
the  Soviet  Union  has  had,  for  some  period  of  time,  what  can  be  described  as 


[vm]  The  Atlantic  Monthly;  July  1926;  The  Russian  Effort  to  Abolish  Marriage;  Volume  138, 
No.  1;  page  108-114. 

L'x]The  Child  Support  Guideline  Problem,  Roger  F.  Gay,  MSc  and  Gregory  J.  Palumbo, 
Ph.D.  May  6,  1998. 

MJus  ex  injuria  non  oritur.  4 Bin  639 — A right  cannot  arise  from  a wrong;  Lex  nemini 
operatur  iniquum;  nemini  facit  injuriam.  Jenk.  Cent.  22. — The  law  works  injustice  to  no  one; 
does  injury  to  no  one;  Lex  deficere  non  potest  in  justitia  exhibenda.  Co.  Lit.  197. — The  law  cannot 
be  defective  in  dispensing  justice;  Lex  non  deficit  in  justitia  exhibenda.  Jenk.  Cent.  31. — The  law 
is  not  defective  in  justice;  Commodum  ex  injurie  sue  non  habere  debet.  Jenk.  Cent.  161. — No 
man  ought  to  derive  any  benefit  of  his  own  wrong;  Lex  non  facet  delicatorum  votis.  9 Co.  58. — 
The  law  favours  not  the  vows  of  the  squeamish;  Nemo  punitur  sine  injuria,  facto,  seu  defalto. 
2 Inst.  287. — No  one  is  to  be  punished  unless  for  some  injury,  deed,  or  default;  Legis  constructio 
non  facit  injuriam.  Co.  Lit.  183. — The  construction  of  law  does  no  injury;  Nemo  punitur  sine 
injuria  facto,  seu  defalto.  2 Co.  Inst.  287. — No  one  is  punished  unless  for  some  wrong  act  or  de- 
fault 
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a no-fault  divorce  legal  system  . . . [Alt  a meeting  with  a group  of  Soviet  law- 
yers in  1972,  one  of  them  asked,  ‘Is  it  for  a long  time  that  you  (California)  have 
that  system?’  When  informed  of  the  January  1,  1970  effective  date  of  the  Cali- 
fornia law  she  remarked,  ‘I  think  it  is  the  influence  of  our  law  . . . [Tjhere  are 
a number  of  similarities  between  Soviet  and  California  divorce  laws  that  sug- 
gest a “borrowing”  or  a remarkable  coincidence.’  (pg  32) 

“For  the  Bolsheviks,  with  their  Marxist  disdain  for  religion,  the  influence  of 
the  ecclesiastical  authorities  over  the  family  was  an  outrage.  Since  the  family 
represented  the  major  institution  through  which  the  traditions  of  the  past  were 
transmitted  from  generation  to  generation,  the  new  regime  had  to  destroy  the 
old  bourgeois  notions  of  the  family  and  the  home.  There  was  also  a very  urgent 
practical  reason  for  disassociating  family  relations  from  the  influence  of  the  reli- 
gious authorities  . . . [T]he  first  task  of  the  new  regime  in  relation  to  the  fam- 
ily was  to  break  the  power  of  the  church  and  the  husband.”  (pg  33) 

“Birth  alone  was  declared  the  basis  of  family  ties,  and  all  legal  discrimination 
against  illegitimate  children  was  abolished  . . . Early  Soviet  policy  was  in- 
tended to  attack  these  evils  [of  “patriarchy”!  and  to  transfer  the  care,  education 
and  maintenance  of  children  from  home  to  society.  This  would  mean  the  end 
of  the  family s socialization  functions,  and  would  remove  the  child  from  the  con- 
servative atmosphere  of  the  patriarchal  family  to  a setting  that  could  be  en- 
tirely controlled  by  the  regime.”  (pg  34) 

The  Soviet  press  reported  in  the  mid-thirties  that  promiscuity  flourished  . . . 
juvenile  delinquency  mounted,  and  statistical  studies  showed  that  the  major 
source  of  delinquents  was  the  broken  or  inattentive  home  . . . Additional  public 
homes  for  children  were  established,  and  propaganda  campaigns  sought  to  per- 
suade the  public  that  a strong  family  was  the  most  communistically  inspired 
one.  (pg  38,  39) 

There  was  also  the  matter  of  seven  to  nine  million  fatherless  and  homeless 
children,  according  to  Russian  estimates  of  the  early  twenties.  In  derogation  of 
Marxist  ideology,  the  state  had  been  unable  to  assist  single  mothers,  and  there 
existed  almost  no  children’s  homes,  nurseries  or  kindergartens.  Because  of  more 
pressing  tasks  and  limited  personnel  and  material  resources  the  state  had  not 
been  able  to  fulfill  the  conditions  Engels  had  specified  for  extrafamilial  facili- 
ties. (pg  40) 

More  seriously,  anti-family  policies  were  leading  to  a situation  where  many 
children  in  the  first  Soviet  urban  generation  simply  lacked  the  kind  of  social- 
izing experience  to  fit  them  intellectually  or  emotionally  to  the  new  society  the 
regime  was  attempting  to  build,  with  its  emphasis  upon  self-discipline  and  con- 
trol, perseverance,  steadiness,  punctuality  and  accuracy.  While  the  family  influ- 
ence had  been  undermined,  extrafamilial  agencies  had  failed  to  provide  a work- 
able substitute,  leaving  the  child  prey  to  the  noxious  and  deviant  influences  of 
“the  street.”  (pg  41)ixii 

The  US  Library  of  Congress  Country  Studies  on  Romania  also  shows  direct  par- 
allels noting; 

“Family  law  in  socialist  Romania  was  modeled  after  Soviet  family  legislation 
. . . [I]t  sought  to  undermine  the  influence  of  religion  on  family  life.  [Pre- 
viously] the  church  was  the  center  of  community  life,  and  marriage,  divorce, 
and  recording  of  births  were  matters  for  religious  authorities.  Under  com- 
munism these  events  became  affairs  of  the  state,  and  legislation  designed  to 
wipe  out  the  accumulated  traditions  and  ancient  codes  was  enacted.  The  com- 
munist regime  required  marriage  to  be  legalized  in  a civil  ceremony  at  the  local 
registry  prior  to,  or  preferably  instead  of,  the  customary  church  wedding. 

Because  of  the  more  liberal  procedures,  the  divorce  rate  grew  dramatically, 
tripling  by  1960,  and  the  number  of  abortions  also  increased  rapidly.  Concern 
for  population  reproduction  and  future  labor  supplies  prompted  the  state  to  re- 
vise the  Romanian  Family  Code  to  foster  more  stable  personal  relationships  and 
strengthen  the  family.  At  the  end  of  1966,  abortion  was  virtually  outlawed,  and 
a new  divorce  decree  made  the  dissolution  of  marriage  exceedingly  difficult. 

INDOCTRINATING  LAWYERS  AND  JUDGES  TO  DESTROY  AMERICA 
Gramsci  wrote,  “The  conception  of  law  will  have  to  be  freed  from  every 
remnant  of  transcendence  and  absoluteness,  practically  from  all  moralist 
fanaticism.”  Law  schools  across  America  teach  Gramscian  “critical  theory”  as  well 


[xi]  No-Fault  Divorce:  Bom  In  The  Soviet  Union?  University  of  Louisville  School  of  Law,  Jour- 
nal Of  Family  Law.  Vol.  14,  No.  1 (1975).  ppg.  32-^41 
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as  other  communist  ideals.  A Westlaw  or  Lexis  search  reveals  not  just  dozens,  but 
hundreds  and  hundreds  of  legal  articles,  law  reviews,  and  other  materials  on  femi- 
nism, homosexuality,  and  various  forms  of  Gramscian  class  “victimology.” 

“The  revolutionary  forces  have  to  take  civil  society  before  they  take  the  state, 
and  therefore  have  to  build  a coalition  of  oppositional  groups  united  under  a 
hegemonic  banner  which  usurps  the  dominant  or  prevailing  hegemony.”  [XI‘i 

Today’s  Gramscian  Marxists  have  numerous  “oppositional  groups”  headed  by  law- 
yers and  promoted  by  judges  and  bureacrats.  They  advance  such  “counter-hege- 
monic” (culturally  corrosive  and  culturally  destructive)  positions  as  homosexuality, 
abortion,  the  complete  FRAUD  of  the  non-existent  “separation  of  church  and  state,” 
the  (it  only  applies  to  destroying  marriage  and  relationships)  Violence  Against 
Women  Act,  “outcome  based  education,”  and  the  fictitious  “global  warming.”  They 
passionately  HATE  the  initiatives  that  undermine  their  attempts  to  destroy  Amer- 
ica such  as  Title  IX  reform,  Faith  based  initiatives,  the  300  million  for  marriage, 
vouchers  and  accountability  for  education  reform,  and  the  Ten  commandments  along 
with  ANY  other  reference  to  a moral  Judeo-Christian  code,  and  private  property 
rights. 

High  profile  court  rulings  openly  display  this  Gramscian  Marxist  theory  in  prac- 
tice: the  attack  on  the  pledge  of  allegiance,  the  ACLU  suing  Judge  Roy  Moore  over 
the  Ten  Commandments,  and  the  recent  Lawrence  v.  Texas  pro-homosexual  ruling. 
At  the  root  of  all  of  these  rulings  and  many  others  is  a violation  of  the  judge’s  oath 
to  uphold  the  constitution.  That  constitution  says  that  we  have  a Republican  form 
of  government,  NOT  a socialist  or  communist  form. 

CONCLUSION 

Today’s  Marxist  Communists  operate  in  law,  government,  religion,  media,  enter- 
tainment and  education.  They  use  Orwellian  NewSpeak  with  words  such  as  “toler- 
ance” which  actually  means  intolerance  of  things  that  prevent  the  destruction  of  all 
social  structures  and  societal  “norms”.  Gramscians  preach  the  religion  of  division, 
class  warfare  and  social  warfare  while  spouting  their  hatred  of  anything  traditional, 
conservative,  moral,  or  values  centered — their  battle  cry  is  “the  personal  is  the  polit- 
ical.” They  want  all  of  Western  culture  completely  destroyed  and  centralized  govern- 
ment control  erected  in  the  place  of  the  structure  they  seek  to  tear  apart  and  dis- 
card. The  fruits  of  the  culture  war  they  have  engaged  on  America  can  be  seen  in 
the  corrosive  remnants  of  broken  families,  broken  children,  filled  prisons,  and  a host 
of  other  ills  underwritten  by  America’s  taxpayers. 

Those  who  deeply  care  about  this  country  and  our  constitution  must  fearlessly  en- 
gage in  this  culture  war — ; the  war  for  America’s  heart  and  soul.  It’s  not  too  late 
yet.  There  is  still  a critical  mass  and  majority  of  Americans  who  are  not  ready  for 
the  horrors  of  the  type  of  communism  or  national  socialism  that  Gramscians  pro- 
mote. No  form  of  Marxism  or  communism  (even  its  most  radical  form  of  National 
Socialism)  has  ever  survived  without  totalitarian  control.  If  the  support  were  there 
for  these  Marxist  Communists  and  National  Socialists,  history  has  shown  that  they 
would  not  hesitate  to  attempt  a forceful  or  violent  overthrow  of  American  govern- 
ment. 

“If  the  family  trends  of  recent  decades  are  extended  into  the  future,  the  result  will 
be  not  only  growing  uncertainty  within  marriage,  but  the  gradual  elimination  of 
marriage  in  favor  of  casual  liaisons  oriented  to  adult  selfishness.  The  problem  . . . 
is  that  children  will  be  harmed,  adults  will  probably  be  no  happier,  and  the  social 
order  could  collapse.” [xil11  “In  his  book,  The  American  Sex  Revolution,  Harvard  soci- 
ologist Ritirim  Sorokin  reviewed  the  history  of  societies  through  the  ages,  and  found 
that  none  survived  after  they  ceased  honoring  and  upholding  the  institution  of  mar- 
riage between  a man  and  a woman.”! X1VJ  Marcus  Tullius  Cicero,  in  a speech  in  the 
Roman  senate  recorded  by  Sallust  said; 

“A  nation  can  survive  its  fools  and  even  the  ambitious.  But  it  cannot  survive 
treason  from  within.  An  enemy  at  the  gates  is  less  formidable,  for  he  is  known 
and  he  carries  his  banners  openly  against  the  city.  But  the  traitor  moves  among 
those  within  the  gates  freely,  his  sly  whispers  rustling  through  all  alleys,  heard 
in  the  very  halls  of  government  itself.  For  the  traitor  appears  no  traitor;  he 
speaks  in  the  accents  familiar  to  his  victim,  and  he  wears  their  face  and  their 
garments  and  he  appeals  to  the  baseness  that  lies  deep  in  the  hearts  of  all  men. 


[xiiJ  Strinati,  Dominic  (1995),  An  Introduction  to  Theories  of  Popular  Culture,  pg.  169. 
Routledge,  London. 

[xiii]  David  Popenoe,  “Modem  Marriage:  Revisiting  the  Cultural  Script,”  Promises  to  Keep, 
1996,  p.  248. 

txivJ  Linda  Bowles.  Damage  for  the  Children.  June  13,  2000.  Worldnet  Daily  online. 
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He  rots  the  soul  of  a nation;  he  works  secretly  and  unknown  in  the  night  to 
undermine  the  pillars  of  a city;  he  infects  the  body  politic  so  that  it  can  no 
longer  resist.  A murderer  is  less  to  be  feared.  The  traitor  is  the  plague.” 

POLICY  IMPLICATIONS 

Gramsci’s  “march  through  the  culture”  can  be  turned  back  once  the  roots  and 
methods  are  known.  Recognizing  the  foundations  of  the  current  class  and  culture 
warefare,  promoted  in  many  levels  of  government,  law,  religion,  media,  and  edu- 
cation provides  relatively  easy  answers  to  solve  these  problems  and  to  turn  back  the 
tide  of  the  curruption  and  desturction. 

• Institute  non-coercive  national  unity  and  patriotism  in  public  policy.  The  na- 
tional unity  issue  destroys  the  divisive  class  warfare  while  reviving  patriotism 
helps  to  restore  some  of  the  “hegemony”  the  Marxists  so  passionately  hate. 

• Mandate  abstinence  training  in  schools  for  states  to  receive  health  funds.  Stop 
allowing  the  natural  inhibitions  of  children  to  sexual  advances  to  be  tom  down 
by  the  current  trend  of  pro-sexual  education  brought  to  them  by  their  teachers 
who  are  also  authority  figures. 

• Conservative  politicians  should  take  some  of  their  campaign  time  and  effort  to 
tap  into  and  lobby  for  more  than  just  money.  Conservatives  must  lobby  large 
businesses  to  partner  with  inner  city  churches  and  schools  to  create  programs 
of  opportunity  in  disadvantaged  areas.  This  takes  the  race  baiting  and  class 
warfare  issue  away  from  the  left,  and  gets  socialist  government  programs  out 
of  the  involvement  in  people’s  lives  Jxvi 

• Tie  clear  mission  statements  to  EVERY  government  program  and  agency  which 
include:  promoting  traditional  marriage  and  family,  restoring  national  pride,  re- 
ducing divorce,  reducing  illegitimacy,  promoting  abstinence,  and  encouraging 
strong  morals  and  values.  Force  a public  debate  on  these  issues  and  it  will  de- 
stroy the  liberal  Marxist  establishment.  Ever  since  welfare  reform  the  liberal 
establishment  has  been  slowly  crumbling.  Press  the  issues  and  accelerate  their 
demise. 

• CAREFULLY  identify  several  congressional  staff  members  who  have  a proven 
track  record  of  being  pro-family,  with  proven  integrity,  and  have  shown  a level 
of  frustration  over  today’s  social  problems.  Assign  them  to  a special  research 
project  to  study  Gramsci’s  version  of  Marxist  communism  and  how  it  has  been 
implemented  in  America.  Publish  their  reports  and  develop  strategies  based  on 
those  reports.  (And  if  the  lefties  cry  “McCarthy,”  let  the  public  debates  begin! 
An  honest  reading  of  McCarthy’s  record  completely  vindicates  him  and  exposes 
them!) 

• Press  the  Judiciary  committee  to  amend  Title  18  of  the  US  Code  to  create  provi- 
sions stating  that  no  state  or  federal  judge  shall  have  any  form  of  immunity 
whatsoever  for  engaging  in  actions  which  produce  or  promote  taxpayer  fraud. 
For  any  such  act  or  acts,  they  shall  be  subject  to  both  criminal  prosecution  and 
they  shall  be  subject  to  suit  in  their  personal  capacity.  Let  the  judges  and  law- 
yers scream  about  “independence”  and  then  insist  that  they  must  interpret 
“independence”  to  mean  that  they  should  be  free  to  break  the  law  and  commit 
fraud  against  the  taxpayers  of  the  United  States. 

• If  Title  18  cannot  be  amended,  then  insert  the  provisions  under  Title  42  related 
to  the  Public  Health  and  Welfare. 

• End  taxpayer  funding  of  PBS.  Expand  libel  and  slander  laws  to  include  distor- 
tions, manipulations,  or  unbalanced  reporting  in  television  and  cable  news  pro- 
grams. Let  the  trial  lawyers  have  a field  day  with  the  liberal  media. 

• Codify  in  the  USC  the  mission  of  senior  level  bureaucrats  and  their  guiding 
principles  with  explicit  provisions  noting  personal  liability  for  not  adhering  to 
these  provisions.  Codify  the  requirement  for  annual  reports  by  heads  of  agencies 
demonstrating  how  they  have  complied  with  these  requirements.  For  example: 

o Make  the  HHS  Director’s  mission  something  like  “to  work  to  restore  tradi- 
tional marriage  and  family  while  reducing  the  number  of  single-parent  and 
broken  families  who  need  to  collect  welfare  or  child  support.”  Make  it  a man- 
datory reporting  requirement  on  how  this  mission  is  being  fulfilled. 

o 


txvi  A similar  program  which  has  been  very  successful  is  DAPCEP  (the  Detroit  Area  Pre-Col- 
lege Engineering  Program  http://www.dapcep.org/).  The  difference  is  that  a program  to  under- 
mine Gramsci  should  have  BOTH  parent’s  involvement  as  its  centerpiece.  While  it  would  be 
ideal  if  they  were  married,  requiring  BOTH  parents  is  a start  in  the  right  direction. 
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